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ON PRESUMPTIONS IN CRIMINAL CASES.* 


In turning over the pages of Mr. Taylor’s recent edition 
of his valuable and standard work on the Law of Evidence, 
we observe? that he declines to enter into the controversy 
respecting which so much has at various times been said 
and written, in regard to the comparative value of direct 
and circumstantial evidence, on this ground — that the 
controversy in question “ seems to have arisen from a mis- 
apprehension of the real nature and object of testimony, 
and can moreover Jead to no practical end.” As specula- 
tive discussions, however, are admissible in this periodical, 
and as the subject here adverted to indubitably possesses 
much interest, we have been led to put down the argu- 
ments pro and con. which are usually urged in reference to 
it, and have been further induced to offer some brief obser- 
vations touching legal presumptions generally, in the course 
whereof we have occasionally availed ourselves of Mr. 
Taylor’s admirable volumes, as well as of the original trea- 
tise of Professor Greenleaf, upon which they are to some 
extent founded. 

The term “evidence” includes all the means by which 
any alleged matter of fact is established or disproved. In 
courts of justice we do not look for demonstration: the 
evidence upon which, in the great majority of criminal 
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cases, juries act may be false, but nevertheless they rightly 
act upon it, provided there be sufficient probability of its 
truth — provided there be sufficient to satisfy the mind as 
to the guilt of the accused. Greenl. p. 3, 4. 

In order, however, that this may be so— in order that 
juries may thus reasonably be satisfied as to the truth ofa 
criminal charge brought before them — in order that com- 
mon sense may not be shocked by the appliance of vague 
and fluctuating rules, our law proceeds upon fixed prin- 
ciples in its eflorts towards eliciting truth: not in the belief 
that those fixed principles will always, in every individual 
instance, conduct to it, but with a well-grounded convic. 
tion that, in the great majority of cases on which it may be 
called to adjudicate, they will do so. 

Dr. Paley says, in his Moral Philosophy, (vol. ii. p. 310,) 
“That courts of justice should not be deterred from the 
application of their own rules of adjudication by every sus- 
picion of danger, or by the mere possibility of confounding 
the innocent with the guilty.” And this proposition seems 
undeniable, because if those courts were never to inflict 
punishment where there was a possibility of the accused 
being innocent, no punishment would in any case be in- 
flicted. Even where the proof of guilt seems to be most 
complete, the utmost that can be affirmed of it is that it 
amounts to avery high probability: no truth. depending 
upon human testimony can ever be properly said: to be 
demonstrated. Human witnesses may testify falsely, or 
may be deceived. Even where there have been a number 
of concurrent and unconnected circumstances apparently 
inexplicable upon any hypothesis save that of a prisoner’s 
guilt, it has yet sometimes been made evident that he was 
innocent. 

Aware of the possibility just adverted to, courts of jus- 
tice strive anxiously to exclude all possibility of the inno- 
cent suffering, and adhere to the much-debated maxim, 
that it is better that “ten guilty persons should escape 
conviction than that one innocent man should sufler.” 
Without entering on an extended inquiry as to the correct- 
ness of this maxim, we may remind our readers that the 
arguments on either side respecting it have been thus 
tersely presented by Sir Samuel Romilly: It should be re- 
collected, he says, that the object of penal laws is two-fold 
—the punishment of the guilty and security of the inno- 
cent; that the punishment of the guilty is resorted to only 
as the means of attaining this latter object. When, there- 
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fore, the guilty escape, the law has merely failed of its 
intended effect; it has done no good, indeed, but it has 
done no harm. When, however, the innocent become the 
victims of the law, the law is not merely inefficient — it 
injures the very persons whom it was meant to protect; it 
creates the very evil it was designed to cure; it destroys 
the security which it was instituted to preserve. 7 Howell, 
St. Tr. 1531, mote. If, then, the popular maxim just 
alluded to be applied in favor of upholding the striet ap- 
plication of recognized rules of evidence, and not in fayor*.* 
of relaxing them where there is presented sufficient legal 
evidence of guilt, it may surely be admitted to be sound. 

Bearing in mind, then, that demonstration is not to be 
looked for in courts of justice, we may infer that it is incom- 
petent to a jury to find matters of fact, without direct or 
positive testimony of them, upon circumstantial evidence 
only, although the conclusion to be drawn from the cir- 
cumstances proved be not absolutely certain or necessary. 
They may do so where the circumstantial evidence is such 
as atlords a fair and reasonable presumption of the facts 
submitted for decision; and if the evidence has that ten- 
dency, it ought to be received, and left to the consideration 
of the jury, to whom alone it belongs to determine upon 
the precise force and effect of the circumstances proved, 
and to decide whether they are sufficiently satisfactory and 
convincing to justify them in finding the fact in issue. 
Gibson v. Hunter, 2 H. Bla. 297. 

And here, accordingly, it becomes at once necessary to 
distinguish between direct and circumstantial evidence. In 
criminal trials, it will generally be found that the main fact 
to be proved is either directly attested by persons speaking 
from their own actual and personal knowledge of its exist- 
ence, or is to be inferred from other facts satisfactorily 
proved. In the former of these cases, the proof applies 
immediately to the main fact, without any intervening pro- 
cess, and it is therefore called direct or positive evidence. 
In the latter case, as the proof applies immediately to col- 
lateral facts, supposed to have a connection, near or remote, 
with the fact: in controversy, the evidence adduced is said 
to be circumstantial. If a witness testifies that he saw A 
inflict a mortal wound on B, of which he instantly died — 
this is a case of direct evidence. If a medical witness 
testifies that, in his opinion, after an examination of the 
body, a deceased person was shot with a pistol, the wad- 
ding of which is discovered, and is found to be part of a 
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letter addressed to the prisoner, the residue of which is 
found on his person — here the facts themselves are directly 
attested, but the evidence afforded by them is termed cir. 
cumstantial, and from these latter facts the jury may pre- 
sume or infer the prisoner’s guilt. Greenl. Ev. pp. 16, 17. 

Further: “ When one or more things are proved from 
which experience enables us to ascertain that another, not 
proved, must have happened, we presume that it did hap- 
pen, as well in criminal as in civil cases. Nor is it neces. 
sary that the fact, not proved, should be established by 
irrefragable inference. It is enough if its existence be 
highly probable, particularly if the opposite party has it in 
his power to rebut it by evidence, and yet offers none; for 
then we have something like an admission that the pre- 
sumption is just.” Per Best, J., Burdett’s case, 4 B.& 
Ald. 121. So, again, in the same case, Baytey, J. ob- 
served: “ No one can doubt that presumptions may be 
made in criminal as well as in civil cases. It is constantly 
the practice to act upon them, and I apprehend that more 
than one-half of the persons convicted of crimes are con- 
victed on presumptive evidence. If a theft has been com- 
mitted, and shortly afterwards the property is found in the 
possession of a person who can give no account of it, it is 
presumed that he is the thief, and so in other criminal 
cases; but the question always is, whether there are sufli- 
cient premises to warrant the presumption.” 4 B.& Ald. 
149. 

Circumstantial, then, is, in truth, presumptive evidence ; 
the presumption being, however, of fact not of law; the 
distinction here noticeable may be thus illustrated. The 
presumptio juris depends upon a rule of law, which says, 
that from such and such facts a particular and defined pre- 
sumption shall be drawn. This presumption may or may 
not be conclusive and indisputable: in the latter case it is 
a presumptio juris ; in the former, it is a presumptio juris et 
de jure. A presumption of fact,on the other hand, depends 
upon experience, and it is uncontrolled by any positive rule 
of law. True it is, that a presumption of fact, as that 
arising from long possession, or from acquiescence and 
non-claim, may be almost or quite as strong as any dis- 
putable presumption of law; but still the distinction be- 
tween the two is marked: in the one case the jury are free 
to act according to their convictions; in the other, they 
are not thus free. 

Such being the distinction between a presumption of 
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law and one of fact, it is not surprising that the terms 
“presumptive” and “ circumstantial’? evidence are b 
some writers indifferently applied, and used as convertible. 
For instance, C. B. Gilbert, in his work on evidence, (6th 
edit. p. 142,) thus expresses himself: “ When the fact itself 
cannot be proved, that which comes nearest to the proof 
of the fact is the proof of the circumstances that necessarily 
and usually attend such facts, and called presumptions, 
and not proofs, for they stand instead of the proofs of the 
fact till the contrary be proved.” Now, in the passage just 
cited, the learned writer, although he uses the word “ pre- 
sumptions,” is clearly remarking with reference to circum- 
stantial evidence, and indeed these terms are frequently, 
though not quite correctly, used as synonymous — circum- 
stantial evidence in truth, coinciding with one class or 
subdivision only of presumptive evidence, viz., that which 
includes presumptions of fact. Understanding the term 
presumption in this limited sense, we may affirm that 
every presumption is more or less strong, more or less 
“ violent,” according as the several circumstances deposed 
to do more or less usually accompany the fact which has 
to be proved. Without laying any stress at all upon the 
classification of presumptions of fact insisted upon by Lord 
Coke and the older writers upon evidence — without ad- 
mitting that any good can result from arranging presump- 
tions under the three heads of violent, probable, and light 
— we may concede (Co. Litt. 66), that violenta presumptio 
is many times plena probatio; as if one be run through the 
body with a sword in a house, whereof he instantly dieth, 
and a man is seen to come out of that house with a bloody 
sword, and no other man was at that time in the house. 
Here, says C. B. Gilbert, commenting upon the above pas- 
sage, is a “ violent ” presumption that the person so quitting 
the house is the murderer; for the blood, the weapon, and 
the hasty flight are the necessary concomitants of murder, 
and the next proof to the sight of the fact itself is the 
proof of those circumstances that do necessarily attend 
such fact. 

Of presumptions, then, it may be admitted that some are 
stronger, and some weaker, but que non possunt singula 
multa juvant ; and where the whole of many trifling facts 
are joined together and ¢gombined, the force of them may 
be irresistible, even independent of any direct or positive 
testimony. Douglas case, vol. 1, pp. 33-4. One ordi- 
nary instance alone need here be cited as showing the force 
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of cumulative facts: On an indictment for uttering a bank- 
note, knowing it to be counterfeit, proof that the accused 
uttered a counterfeit note amounts to nothing, or next to 
nothing; any person might have a counterfeit note in his 
possession: but suppose, further, proof adduced, that 
shortly before this particular transaction, he had, in 
another place, and to another person, offered another 
counterfeit note, or that, when apprehended, he had a 
bundle of such notes in his possession, the presumption 
of guilty knowledge in uttering the note would then be 
very strong. Best on Pres. p. 248. 

Such is circumstantial evidence, the value of which rests 
on the connection subsisting between collateral facts, or 
circumstances satisfactorily proved, and the fact in contro- 
versy ; the process here being identical with that familiar 
to us in natural philosophy, where the correctness of a 
particular hypothesis is often shown by its coincidence 
with observed phenomena: in each of these cases, we 
alike argue from known data to an unknown conclusion 
by the same process of induction. 

Let us, in the next place, then proceed to inquire fora 
moment what may be the relative value of direct and cir- 
cumstantial evidence when estimated by a jurist? Now, 
on applying ourselves to this part of the subject, we must 
at once concede, that if witnesses always spoke the truth, 
direct evidence would be incomparably the best and most 
convincing attainable: none of a higher kind, indeed, 
could, on an inquiry as to the commission of crime, as to 
the happening of past events, possibly he had. ‘The only 
tisk of its misleading would be where, from circumstances, 
the witnesses— however honest and bond fide — might 
have been mistaken in what they thought they saw take 
place. 

In support of the superior credibility of direct evidence, 
it may further be urged that conjectures and inferences 
are not proofs, but, in strictness, rather the consequences 
of proofs, or of arguments arising from proofs. It being, 
as just observed, in most crimes difficult to obtain direct 
proof by the evidence of witnesses actually present at their 
commission, recourse is had, ex necessitate rei, to indirect 
or circumstantial evidence, the duty of explaining to the 
jury the weight assignable to each particle of such evi- 
dence, when adduced, being imposed upon the judge, 
(Dougl. case, pp. 41 - -2); ; a misconception in whose mind 
regarding it, (not unlikely to happen during the pressure 
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of business at a heavy assize,) might seriously affect the 
verdict. Cases, moreover, frequently present themselves 
to the practitioner, showing how fallacious may be the 


inferences drawn from data apparently worthy to be relied 


on: for instance, the water-mark on paper is often post- 
dated, so that we must not, in a court of justice, too hastily 
infer that an agreement bearing a date prior to that im- 
pressed on the paper is necessarily fraudulent. 

On the other hand, dicta and authorities are not want- 
ing in support of the superior worth and eflicacy of cireum- 


stantial, as compared with direct evidence. 


Indeed, some 


of the expressions made use of by learned judges in refer- 
ence to this subject are so strong, and seem so unguarded, 


that we can scarcely yield assent to them. 


Thus, in the 


case of Annesley v. Earl of Anglesey, 17 How. St. Tr. 
p. 1430, it is remarked, that circumstances are, in many 
cases, of greater force, and more to be depended upon, 
than the testimony of living witnesses: circumstances and 


presumptions naturally and nec« 
given fact cannot lie. 
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ily arising out of a 


Circumstantial evidence, doubtless, usually consists of, 
and brings under the notice of the jury, a wider and more 
extensive assemblage of facts than direct evidence. Hence 


it may more easily be disproved if untrue. 


This remark 


holds as well with reference to the case for the prisoner, as 
to that for the prosecution. In general, it will be easier 
for an accused to disprove —or on cross-examination to 
throw doubt upon — one or more of many minute circum- 
stances, which, in the aggregate, might seem to establish 
the charge against him, than to disprove one of a ver 

small assemblage of facts. If, therefore, he fails in bring- 
ing forward such evidence, the presumption will be pro- 
On the other hand, let 
us suppose that a prisoner endeavors to establish an alibi, 
by the production of a mass of false evidence; the greater 
the number of false depositions, each of which is exposed 
to be disproved. And the same remark would seem appli- 
cable where false evidence to character is adduced. It is, 
indeed, scarcely within the reach and compass of human 
abilities to invent a train of circumstances which shall be 


portionably strong against him. 


so connected together as to amount to a proof of guilt, or 


to establish the fact of innocence, without affording oppor- 
tunities of contradicting a great part, if not all, of those 


circumstances. 


Further: if a prisoner, in attempting to contradict the 
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488 On Presumptions in Criminal Cases. 
evidence adduced against him in some particular, or to 
explain it in a manner consistent with his innocence, js 
convicted of falsehood, the weight of the proofs against 
him will be seriously augmented, and will very possibly, 
from having been great, become altogether overwhelming, 
If, for instance, one in whose possession stolen property is 
found shortly after its abstraction from the custody of the 
rightful owner give a reasonable account as to how he 
came by it, and refer to some known person as the person 
from whom he received it, this evidence, if substantiated, 
may entirely exonerate the accused, and put an end to the 
charge against him. If, on the other hand, the person thus 
referred to, on being called as a witness, refutes the state- 
ment put forward by the prisoner, the case against him 
will be materially strengthened, and his conviction probably 
insured. See per Lord Denman, C. J., Reg. v. Smith, 
2 Car. & K. 207. 

In regard, then, to the relative value of direct and cir. 
cumstantial evidence, we may, perhaps, conclude, that 
when circumstances connect themselves closely with each 
other —when they form a large and strong body of evi- 
dence, so as to carry reasonable conviction to the mind, 
this proof may be more satisfactory than that which is 
direct. Where the proof arises from a number of circum. 
stances which do not seem to have been brought together 
to bear upon one point, such evidence is less fallible than 
under some circumstances direct evidence might be, be- 
cause direct evidence may be false, or may be mistaken. 
See Wills on Circumst. Evid. p. 30. 

Upon this branch of our subject, we will merely add the 
following observations by the Indian law commissioners, 
(p. 97, note g,) which are cited in the fifth report of our 
own commissioners on the criminal law, p. 26: — 


**In countries,’ they remark, ‘‘ in which the standard of morality is 
high, direct evidence is generally considered as the best evidence. In 
England, assuredly, it is so considered ; and its value, as compared with 
the value of circumstantial evidence, is, perhaps, overrated by the great 
majority of the population. But in India we have reason to believe that 
the case is different. A judge, after he has heard a transaction related in 
the same manner by several persons, who declare themselves to be eye- 
witnesses of it, and of whom he knows no harm, often feels a considerable 
doubt whether the whole, from beginning to end, be not a fiction, and is 
glad to meet with some circumstance, however slight, which supports the 
story, and which is not likely to have been devised for the purpose of :up- 
porting the story. Hence, in England, a person who wishes to impose on 
a court of justice knows that he is likely to succeed best by perjury. But 
in India, where a judge is generally on his guard against direct false evi- 
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dence, a more artful mode of imposition is frequently employed. A lie is 
often conveyed to a court, not by means of witnesses, but by means of 
circumstances, precisely because circumstances are less likely to lie than 


witnesses.’ 


The remarks already made in this paper naturally lead 
us to the subject of legal presumptions. These presump- 
tions are of two kinds — conclusive, and disputable, or such 
as may be controverted. Of conclusive presumptions 
there are not many which apply, save incidentally in crim- 
inal inquiries; there, indeed, arbitrary presumptions should 
be very sparingly acted upon, because human actions can- 
not safely be judged by reference to unbending rules — 
and it would, moreover, be counter to the spirit of our 
constitution to require juries to act in accordance with, 
and pay implicit obedience to, such rules. 

Presumptions of law, indeed, have a peculiar force and 
power: they are inferences drawn by the common, or by 
force of the statute law, which are obligatory, partially or 
altogether, as well upon the judge as upon the jury. These 
presumptions are distinguishable from presumptions of 
fact, by the application of this test: that where an infer- 
ence has to be drawn from circumstantial evidence, a dis- 
cretion as to whether it shall be so drawn or not is vested 
in the jury; whereas, in the case of a legal presumption, 
the law peremptorily requires that a certain inference shall 
be made whenever those facts are established in evidence, 
which the law assumes as a basis when such inference 
should, with a view to the ends of justice, be drawn. If, 
therefore, in a civil case, a judge direct a jury contrary to 
a presumption of law, a new trial is grantable, ex debito 
justitia, Where, however, an inference is to be drawn from 
circumstantial evidence, the court above, in adjudicating 
upon a motion for a new trial, can but endeavor, by 
placing themselves, so far as possible, in the situation of 
the jury, to determine whether the former verdict can— 
regard being had to the weight of evidence on either side 
adduced — properly and fairly be sustained. But again : 
presumptions of law being in reality rules of law, it is 
competent to — indeed, incumbent on —the court to draw 
inferences required by law from facts alleged and admitted 
in pleading, as well as from facts proved in open court. 
Steph. Pl. 3th ed. p. 392. 

Of conclusive legal presumptions, having direct appli- 
cation in criminal cases, the following are amongst the 
instances ordinarily exhibited by text-writers : That an 
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infant under the age of seven years is incapable of harbor. 
ing a felonious intention — for example, of being actuated 
by an animus furandi; and that a wife committing a felony 
in the presence of her husband, must—save where it 
amounts to treason or homicide —be presumed to be 
acting under his coercion. With regard to this latter pre- 
sumption, the precise words of Sir M. Hale deserve atten- 
tion. He says: “It hath generally now obtained, that (the 
wife) cannot be guilty of larceny jointly with her husband, 
because presumed to be done by his coercion. But this I 
take to be only a presumption till the contrary appear; for | 
have always thought, that if upon the evidence it can 
clearly appear that the wife was not drawn to it by her 
husband, but that she was the principal actor and inciter 
of it, she is guilty as well as the husband.” 1 Hale, P. C. 
516. ‘The authority of this passage, would seem, how- 
ever, to be very questionable; and on a recent occasion 
where it was cited, the court of criminal appeal held that a 
married woman, whose husband delivered to her property 
which he had stolen, could not be convicted of receiving 
stolen goods. Reg. v. Brooks, 1 Dearsl. Cr. Cas. 184. 
The decision in this case may, however, clearly be sup- 
ported on another ground, viz., that the husband and wife, 
being one person in law, the wife could not, under the cir- 
cumstances proved, be said to have received the stolen 
property from her husband. 

If it be asked on what grounds or foundations these 
conclusive legal presumptions may be supposed to rest, 
the answer will be — mainly on grounds of public policy 
and expediency, and sometimes because experience and 
abstract reasoning tend to show that truth is more likely 
to be arrived at by acting uniformly upon fixed principles, 
than by drawing inferences in each particular case from 
facts proved. Hence it is, that even a conclusive presump- 
tion of law may be notoriously opposed to truth — the 
presumption, for instance, that “every one knows the 
law.” Thus a foreigner, a native of a country in which 
duelling is tolerated, shortly after landing on these shores 
engages in such an affair, which terminates fatally for his 
antagonist, and is apprehended on a charge of murder: 
vainly will he plead, however well-founded in fact such a 
plea might be, his ignorance of our laws. Ignorance of 
the law cannot, in the case of a native, be received as an 
excuse for a crime, nor can it any more be urged in favor 
of a foreigner. Per Coueripes, J.,1 Dearsl. Cr. Cas. p. 59. 
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Not more true is it that a slave who sets foot on British 
soil that instant becomes a freeman, than that an alien 
here arriving is at once presumed to be gifted with a 
knowledge of;our law. Reg. v. Barronet, 1 Dearsl. Cr. 
Cas. 51. Can it, however, with any color of reason be 
said that in such a case as this any real hardship results 
from the dogmatic inference of law? It would seem not, 
for every social community is first called upon to provide 
for its own security; and this can only be effected by 
claiming from all equally implicit obedience to its laws, 
which could not with tolerable certainty be enforced if a 
plea of ignorantia juris were admissible. 

In illustrating the nature of conclusive presumptions of 
law, we have purposely put forward a somewhat strong 
case: there was, however, no occasion for so doing, it 
being obvious that our criminal law, dependent as it is in 
a very great measure upon the wording of particular 
statutes, is very imperfectly known to the great mass of 
our fellow-countrymen. It is to be lamented, indeed, that 
means have not long since been devised for bringing home 
a knowledge of this branch of law —at all events of its 
leading principles —to all whom it so nearly touches and 
so vitally concerns. Steps, however, are happily being 
made to some extent in this direction by the teaching of 
the elements of Jaw in many of our schools; and the time 
perchance may come when a plea of ignorance of criminal 
law, at least in its broader outlines and features, will be as 
false in fact as it now is inadmissible in a court of justice. 

The second branch of legal presumptions comprises 
those which are disputable, to which the maxim of law 
applies, stabit presumptio donec probetur in contrarium., 
The presumption will here take eflect, and may even de- 
cide a criminal case, if uncontradicted; though it seems 
reasonable that presumption, not being founded on the 
basis of certainty, should yield to evidence, which is the 
test of truth. Of this class of presumptions an example 
quite in point may be adduced, founded on the recent 
statute, 14 & 15 Vic. c. 99, s. 8, which requires that from 
certain facts, when established in evidence, certain infer- 
ences shall be drawn, in the absence of counter-proofs on 
the part of the accused. Various statutes, indeed, might 
be specified, by which the presumptions of guilt are made 
legally deducible from certain acts; the onus of proving 
matter of defence being thus cast on the accused party. 
Wills on Circumstantial Evid. p. 25. 
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Of disputable presumptions, perhaps, the most univer. 
sally applicable in criminal courts is that in favor of the 
innocence of one accused of crime. It is, moreover, a 
general rule, closely allied to the above, and of very wide 
applicability, that where a person is required to do an act, 
the not doing of which would render him guilty of a 
criminal neglect of duty, it shall be presumed that he has 
duly performed it, unless the contrary be shown. Per Lord 
E.uensorovuen, C. J., Rex v. Haslingfield, 2 M. & 8. 561. 

Disputable presumptions of law are of different degrees 
of strength. That this is so reason would tell us, and a 
careful examination of them would in many cases sutflice 
to convince us: it is proved, however, by the fact that not 
unfrequently conflicting presumptions present themselves 
in courts of justice, of which one is allowed to prevail 
over the other. Cases of the kind just adverted to, when 
they present themselves, will be found worthy of careful 
examination. The effect of these conflicting presumptions 
of law it is, so far as may be practicable, exceedingly inter- 
esting to trace out. A suggestion or two upon this sub- 
ject must, however, here suffice. The law presumes in 
favor of legitimacy — it presumes in favor of possession, 
i. e. of the title of the actual occupant of land. Possession 
is in every case held to be legal till the contrary is proved. 
Again, the rules of law are actori incumbit probatio, and 
actore non probante reus est absolvendus. To apply these 
rules and maxims: let us suppose that the individual 
whose legitimacy, and consequently whose title, has been 
impeached, is in possession of the estate descended to 
him ; that he was born subsequent to the lawful marriage 
of his assumed parents, and had been treated by them as 
legitimate: here both the presumptions of law, to which 
we just now referred, would be in favor of the defendant, 
and it would obviously require a strong chain of circum- 
stantial evidence to oust the occupant of his land. Probat 
denique is qui non possidet, utpote quo deficiente in pro- 
batione possessor vincit ac absolvendus est. Douglas case, 
vol. i. p. 35. Let us next suppose that the party whose 
legitimacy is impugned seeks to recover possession of his 
patrimony (which on the assumption of his illegitimacy 
has passed to some collateral branch): here, although one 
of the two presumptions of law just stated might be in 
favor of the claimant, the other would undoubtedly be 
against him, and he would be driven to rely upon the 
inherent and prevailing strength of his own title, and upon 
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the cohesion of the links in the chain of evidence which 
he might bring together and exhibit. 

Having now specifie -d, and to some extent illustrated 
the various classes of presumptions, let us endeavor, from 
what has been said respecting them, to deduce some con- 
clusions in regard to their respective weight and value. 
Now, in the first place, we think it must be admitted that, 
in cases where direct evidence is not producible, presump- 
tions of fact are more satisfactory to the mind, and more 
convincing, than presumptions of law; for, without going 
so far as to affirm that circumstances cannot lie, we may 
reasonably contend that facts, when closely linked and 
connected together — when shown to be severally probable 
and consistent with each other—serve as a very safe 
guide and index to the fact unknown. Further, presump- 
tions of law, save in some few instances, are not intuitively 
recognized as sound, nor as specially well calculated to 
lead to the discovery of truth; they cannot unreservedly 
be accepted without being first well weighed, scrutinized 
and subjected to the strictest tests. Conclusiv e presump- 
tions are indeed but arbitrary rules of law, the policy of 
which is open to discussion; though they can hardly be 
said under any circumstances to work injustice, inasmuch 
as their existence is known and understood beforehand, 
and they operate impartially upon all. Disputable pre- 
sumptions, again, stand on a somewhat different footing : 
they are oftentimes, however, so much blended and mixed 
up with inferences of fact, that it is very difficult, or 
altogether impossible, to trace out precisely their opera- 
tion, and to determine what degree of weight — whether 
too much or too little — they may in any given case have 
had with a jury. And this remark would seem to apply, 
a fortiori, where conflicting presumptions of law are pre- 
sented to notice, conjointly with direct and with circum- 
stantial evidence. Nevertheless, upon the whole, we may 
concede that the disputable presumptions recognized in 
our law are supportable on solid grounds, and practically 
tend to produce correct results. 
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Recent American Decisions. 


District Court of the United States for the District of 
Massachusetts. In Admiralty. 


Bryant v. Brig Liture Mitts. 


Maritime Lien. 


By the general maritime law there is no lien upon a vessel for supplies for 
her while in her home port. 

The lien which attaches to a vessel for supplies furnished while in a for- 
eign port, continues as against bond fide purchasers and attaching credit- 
ors without notice only until the furnisher has had a reasonable oppor- 


tunity to enforce it. 
The lien does not necessarily continue until the vessel has returned to the 


place at which the supplies were furnished. 

Where part of a vessel had been sold bond fide, a lien for supplies was 
held to be displaced as to that part, but to continue as to the portion 
which had not been sold, but to be postponed to the claims of an at- 
taching creditor. 


Tuts was a suit in rem for supplies and ship-chandlery 
furnished for the brig Lillie Mills, in March, June and 
October, 1853. The libel was filed October 12, 1855. 

It appeared in evidence that the brig was built at St. 
Mary’s, Florida, in 1853, was registered there, and that 
port continued to be her home port until October, 1854, 
when she was registered in Portland, Maine. A large por- 
tion of the claim was for articles furnished while the vessel 
was building at St. Mary’s, or before she left her home port 
for the first time. And as to all this portion of the claim, 
the respondent contended that it never constituted a lien 
upon the vessel. 

It further appeared, that in October, 1853, the vessel 
was in the port of New York, the residence of the libellant, 
who then furnished her with a portion of the supplies now 
sued for. Since these supplies were furnished, the vessel 
had been three times at St. Mary’s, remaining two or three 
weeks each time ; three times in the port of Boston —once 
for a period of two months, and once for a period of twenty 
days; and three times in Portland. The libellant had 

notice of her being in Boston at the several times she was 
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there. The respondent, George Baker, had purchased 
seven sixteenth parts, and the respondents, Yeaton & 
Hale, five sixteenth parts, of said brig. These pure hases 
took place » about a year after the supplies were furnished. 
The respondent, Jose ~ph D. Coburn, held the remainder of 
said brig under attachments upon process issuing out of 
the state courts of Massachusetts. 

Upon these facts the respondents contended, that if any 
lien ever existed for the supplies furnished in New York, 
it had been lost as against bond fide purchasers and at- 
taching creditors. 

Spracusz, J. There is no lien by the general maritime 
law for the supplies furnished to this vessel in her home 
port. It is not claimed there is any by the statute law of 
Florida. 

For the supplies furnished in New York the libellant 
undoubtedly once had a lien upon the vessel. The ques- 
tion is: Has it been waived or lost by lapse of time, or 
otherwise ? 

If there had been no transfer of the property, I should 
hold the lien was not lost. When the rights of third per- 
sons have intervened, the lien will be regarded as lost, if 
the person in whose favor it existed has had a reasonable 
opportunity to enforce it, and has not done so. ‘This is the 
well settled rule of the admiralty. The lien for supplies 
has its origin in the supposed necessities of commerce, and 
it will not be extended further than is required by the 
necessities in which it originates. It exists only for sup- 
plies in a foreign port. In the home port, the law presumes 
the supplies may be had upon the credit of the owner. So, 
when the vessel has had time to return to her home port, 
these necessities are answered. It is for the interest of all 
concerned that these secret liens should exist, and it is 
equally so that they should not be allowed to extend un- 
necessarily and to the injury of innocent third persons. 
In this case there can be no doubt the libellant has had 
ample opportunity to enforce his lien, and it cannot now 
be allowed to prevail against the rights of purchasers or 
attaching creditors. 

It is urged by the libellant that the lien must be regarded 
as continuing until the vessel has returned to the port 
where the supplies were furnished. ‘This is not so: she 
might never return there, and thus the lien would continue 
indefinitely. As to all that portion of this vessel which 
has been conveyed, the lien is lost. As to that portion 
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which has not been conveyed, the rights of attaching cred- 
itors are to be protected. 

It may be they will not maintain their actions. This 
can only be ascertained by the judgment of the courts in 
which the suits are pending. If the libellant elects to re- 
tain possession of the five sixteenths to await the result of 
these suits, he can do so. 

C. W. Loring, for libellant. 

John C. Dodge, for respondents. 





Epwin Oris et aus. v. Brig WuiTaker. 


Maritime lien —Contract. 


There is no lien by the general maritime law upon a foreign vessel for 
supplies, repairs or services, (except salvage services,) unless they are 
supplied or furnished at the request of the owner or his agent. And a 
person who contracts with the owner to supply or repair a foreign ves- 
sel or render her any service, (other than a salvage service,) is not, by 
virtue of his contract, merely the agent of the owner. 


Tuts was a suit in rem against the brig Whitaker, to 
recover $2330, for services rendered, money paid and 


materials furnished, in getting said brig off a beach in 
Scituate, upon which she had been driven in a storm. 

It appeared in evidence, that the master of the brig had 

entered into a contract with one Samuel H. Holbrook to 

et his vessel off for the sum of $900, which was to be in 
full for every expense attending that service. Holbrook, in 
pursuance of his contract, procured an anchor and chain 
to be sent to the vessel to be used in getting her off, em- 
ployed men to labor upon her at daily wages, and with 
their aid attempted to launch her directly into the sea. 
Having failed in this attempt, he hired Otis, the libellant, 
to Jaunch her, and directed him to employ such assistance 
as was necessary. Otis, with the aid of persons employed 
by him, launched the vessel across the beach into the North 
River, in a direction directly opposite to that in which 
Holbrook had attempted to launch her. 

All the persons who labored with Holbrook in his at- 
tempt to launch the vessel, the persons who furnished 
the chain and anchor, and Otis, who, in his schedule, in 
addition to a claim for his own services, charged the wages 
of the persons he had employed, as money paid, were 
joined in the libel. 
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Otis had knowledge of the contract with Holbrook, and 
it was in evidence that when he commenced work upon 
the vessel, he said, in substance, that Holbrook employed 
him, and he looked to his employer for his pay. Holbrook 
testified that when he employed Otis and the other libel- 
lants, he told them they were to look to the vessel for their 

ay. 

The Whitaker belonged in the state of Maine, and the 
claimants, her owners, all resided there. 

Spracus, J., dismissed the libel, with costs for the claim- 
ants, and in pronouncing the decree said, in substance, that 
it was apparent the libellants had rendered meritorious ser- 
vices in getting the vessel off; and if their claim had been 
made for a salvage compensation, he would intimate no 
opinion what the result would have been. 

The claim set up, however, was for labor and materials 
furnished for a foreign vessel. In such a case, there was 
no lien upon the vessel, unless the labor and materials were 
furnished at the request of the owners, or their agent the 
master, or some other person having authority to act for 
the owners. ‘That, as a general rule, no one could subject 
property to a lien but the owner or his agent. That Hol- 
brook, in virtue of his contract merely, was not the agent 
of the owners of the Whitaker, for this purpose ; and there 
was no evidence that he had any other authority, and 
it was therefore immaterial whether he had or had not told 
his employees that they were to look to the vessel. ‘That 
Holbrook had a lien upon the vessel for the $900, for 
which he had contracted to get her off, and to allow the 
libellants to sustain their claim, would be to subject the 
owners of the vessel to pay twice for the same service. 

Seth Webb, Jr., for libellants. 

John C. Dodge, for respondents. 


Percy L. Parker ev aus. v. Brig WHitTakKeEr. 


Salvage — Contract. 

It is essential to a claim for a salvage compensation for services rendered 
a vessel in peril, that the services should contribute to her ultimate 
safety. 

A contract to labor for the relief of a vessel in peril at an agreed rate of 
compensation, to be paid at all events, displaces a claim for salvage com- 
pensation. 

A contract to relieve a vessel in peril, for an agreed compensation, is 
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binding upon the salvor, and his compensation, though still a salvage 
compensation, is limited to the amount agreed. 

Persons assisting such salvor may maintain a claim for a salvage compen- 
sation, if their right to payment depends upon success in saving the 
property, but the court will take care that the party receiving the sal- 
vage service shall,.in such case, be protected against the contractor, and 
that ~ i shall not be forced to pay in the whole more than the amount 
agree 


Turis was a suit in rem against the brig Whitaker, to 
recover a salvage compensation for services, &c., rendered 
to said brig. It was brought after the decree of the court 
had been rendered, dismissing the libel in the case of Ofis 
et als. v. Brig Whitaker. The services for which compen- 
sation was sought were the same as set forth in the former 
suit, and the libellants were the same, except that the men 
who labored under Otis now sued in their own names. 
The respondents relied mainly upon their contract, as be- 
fore, and set forth in their answer that they were, and 
always had been ready to pay the sum of $900 to Holbrook, 
or any person authorized by him to receive it. 

Spracus, J. held, that the men who labored under Hol- 
brook, in attempting to launch the vessel, were not salvors, 
inasmuch as the services by them rendered had no ten- 
dency to relieve the vessel from peril, and did not at all 
contribute to her ultimate safety; that the vessel was in 
a condition to receive salvage service; that the men who 
relieved her were entitled to salvage compensation, unless 
the nature of the contract ander which they labored upon 
her displaced their claim; that a contract to relieve a 
vessel in peril, for an agreed compensation, is binding upon 
the salvors, and their compensation, though still a salvage 
compensation, is limited to the amount agreed; that per- 
sons assisting the contractor may sustain a claim for sal- 
vage, but the court will take care that the party receiving 
the salvage service shall, in such case, be protected against 
the contractor, so that he shall not be required to pay in 
all more than the amount named in the contract, and that 
when the contract is to labor upon the vessel for a com- 
pensation, to-be paid at all events, whether the vessel be 
relieved from her peril or not, such a contract wholly dis- 

laces a claim for salvage; that in this case, it being 
shown that the men who labored under Otis were hired for 
a per diem compensation, no decree could be made in their 
favor, nor could any decree be made in favor of any of the 
libellants, unless Holbrook became a party to the suit, or 
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the respondents were in some way relieved from his claim 
upon the contract. 

Subsequently, the counsel for the libellants moved for 
leave to amend by making Holbrook a party, stating that 
he was authorized to act for Holbrook. Leave being 
granted, a decree was rendered in favor of Holbrook and 
Otis for the $900, without costs, and the libel dismissed as 
to all the rest of the libellants. 

Seth Webb, Jr., for libellants. 
John C. Dodge, for claimants. 





Supreme Court of Vermont. Chittenden County. Decem- 
ber Term, 1854. 





Strate v. Vermont Centra Rartroap Co. 


Railway officers — Indictment — Nuisance — Right over highways — 
Pleading. 


A railroad corporation is liable to indictment for the acts of their officers 
and agents, in erecting and maintaining a common nuisance. 

The right of a railroad corporation to take land of a certain width along 
the line of their road applies only to lands of private persons, and not to 
highways, and they have no further right as to the latter than to lay 
their crossings over them with as little damage as possible. 

The word ** unlawfully ’’ is not indis, ensable in an indictment against a 
railroad corporation for erecting a nuisance. ‘The words ** injuriously ”’ 

or ‘* wrongfully ”’ are sufficient. 


By the Court, Reprietp, C.J. This is an indictment 
against the defendants for a nuisance, in obstructing a 
public highway, by building and maintaining their depots 
within its limits, and by “unlawfully and injuriously suffer- 
ing their engines and cars, and also horses, carts, wagdns, 
&e., to remain in said highway, a great and unreason: ible 
length of time.’ The following questions are made by 
defendants. 

I. That a railroad corporation are not liable to indict- 
ment because their officers and agents have erected and 
maintained a common nuisance ; but that the only remedy 
is against such officers and agents. This view is at- 
tempted to be maintained by reasons which really assume 
a very specious exterior, but which are, as it seems to us, 
quite at variance with the general course of decision upon 
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the subject at the present time. It is said, a corporation 
being created for the performance of certain functions and 
duties, having no power to do a wrongful act, can only be 
indicted for their nonfeasance of such acts as are required 
of them in their charter, and the laws governing them, but 
not for positive misfeasance of their agents, inasmuch as 
such persons are not their agents for any such purpose. 

But this view is diametrically opposed to the uniform 

current of decision in this state, in regard to the liability of 
such corporations. Ever since the decision of Lyman vy. 
White River Bridge Company, 2 Aiken’s R. 255, corpora- 
tions in this state have been held liable for torts committed 
in the prosecution of the business of their incorporation, as 
much as natural persons. They may be guilty of tres- 
pass, as was held in that case, of trespass on the case, for 
positive wrongs, as well as neglects; or one may find any 
number of cases in England, since they have adopted the 
American view of the subject, upon the strength of the 
American cases; and always in this country corporations 
have been held liable for their torts. Actions, both of tres- 
pass and trespass on the case, have repeatedly been main- 
tained in this court, against the different railroad cor- 
porations in the state, for various acts of misfeasance, 
many of which are reported. And if any individual sus- 
tained special damage by means of their erecting or main- 
taining a nuisance, there can be no manner of doubt of 
his right of action against them, provided this were done 
in the course of the prosecution of their ordinary charter 
business, as appears in the present indictment. 

And an indictment for a nuisance is only a mode of 
trying the right, in a public form, the same right which is 
involved in every private action, for the same reason. And 
the same course of reasoning, by which it is here attempted 
to deny the liability of defendants, to an indictment for 
such tort, also equally excuse them from all liability for all 
torts, and carry us at once back to the old common law 
notions upon the subject, of the utter inability of a corpo- 
ration to commit a tort. 

Once allow this proposition, and railroad corporations 
acquire an immunity which would become as dangerous 
to themselves as it is unreasonable in itself, and as it 
might probably become offensive to the public. The case 
of Benson v. Munson and Brimfield Manufacturing Com- 
pany, 9 Met. 562, does not, in our opinion, favor any such 
view of the subject. The fact that the agents of the de- 
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fendants are equally liable with themselves, argues no 
incongruity. That is so, in regard to all accessories in 
misdemeanor. ‘The case of State v. Great Works Milling 
and Manufacturing Company, 20 Maine R. 41, is directly in 
point for the defendant; and it is, in our judgment, radically 
unsound in principle. The case of The Queen v. The 
Great North of England Railroad Company, 58 Eng. Com. 
Law Rep. 314, is equally in point for the prosecution, and 
is based upon such sensible, broad and comprehensive 
views of the subject as to have very little to be denied by 
way of argument in its favor. We certainly do not feel it 
incumbent upon us, after what is there said, and also in 
Angell & Ames on Corporations, in commenting upon the 
comparative soundness of the two last cases, to say more 
upon this point. 

Ii. The indictment charging the defendants, at a road 
crossing, with entering and maint: ining their depots at 
the point, more or less, in whole or in part, within the 
limits of the highway, the principal question arises in 
regard to their right to do this, where they merely cross 
and do not change the location of the highway. The other 
portion of the charge . y the defendants of suffering 
their cars and engines, &c., to remain an unreasonable 
time in the highway, depe nds, probably, upon the former 
portion of the charge, and upon the right to erect their 
depots at such point. 

It seems very obvious to us, that a railway, by crossing a 
highway, acquires no right to build their station-houses 
upon the highway. Their right to take six rods in width 
throughout their whole extent, applies only to the lands of 
private persons, and not to highways. As to these, if it 
becomes necessary, by arrangement with the selectmen, or 
the decision of commissioners, they may take the highway, 
providing another. But nothing of this kind appears. 
And not having taken the highw ay, but only crossed it, 
they acquired no right to use the land covered by the high- 
way, except for the mere purpose of laying their track 
crossing, and were bound to do as little damage as pos- 
sible to the highway. This gives them no more right to 
build their station-houses in such highways, than if they 
did not cross it. The truth is, the points of intervention 
with highways are ordinarily most unsuitable points for 
depots. They should se ‘dom be built at such points. 
There cannot ordinarily be any necessity for doing so. If 
it became desirable to build them in such places, the pub- 
lic highways should be changed. 






ee eee ee 















a rr ™ 





rye: 











502 Recent American Decisions. 


Railroad stations should be approached commonly by 
private ways, under the control and at the expense of such 
companies, as well for the convenience of the business of 
the companies, as the convenience of the public, where 
this is practicable. One might ask: What would be the 
effect, if the passenger and freight depots at the most fre- 
quented points were in the public streets? People could 
not live under it. 

And if this is a right at one railroad crossing, it is so 
everywhere, and its exercise is only limited by the mere 
will of the corporators. It is bad enough to have all the 
highways in the state rendered unsafe by the crossings 
and near approach of such a mode of transportation, with- 
out absolutely setting at defiance all other power or con- 
trol over such highways, at these points of intervention. 
It is scarcely possible to conceive any more objectionable 
infringement of the public rights, which is not positively 
done mala fide. 

III. We do not think the word “unlawfully” indis- 
pensable to the sufficiency of the second, third and fourth 
counts. Any other word, as “injuriously and wrong- 
fully,”’ which are found in the bill, are equally available 
and sufficient. 

Judgment of county court affirmed, overruling the 
motion to grant, and adjudging the indictment sufficient. 

The defendants allowed to plead the general issue, and 
case remanded to county court for trial. 





Towa. Eighth Judicial District. Scott County District 
Court. July Term, 1855. 


Samuet Sapporis v. Aaron Nowe s. 


Judgments in rem and in personam — Distinction between — Cases cited. 


Turnitt, W. H., J. When the courts of any state 
render a judgment against one who was not a citizen of 
that state, and was not brought into court, the judgment 
is held absolutely void everywhere else, although it may 
have been expressly authorized by the legislature of the 
state where it was rendered. It is doubted whether such 
judgment is of any force even in the state where it was 
endered. 4 Comstock, 520. 
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Under our form of government it is questionable, to say 
the least, whether the ‘legislature can, in any case, without 
an express license from the people, authorize a judgment 
which shall operate in personam against a defendant who 
neither appeared, nor was in any way served with process. 
That state must not boast of its civilization, nor of its 
progress in the principles of civil liberty, where the legis- 
lature has power to provide that a man may be condemned 
unheard. 

The general principle is now well established, that a 
judgment rendered in one state has no efficacy when it is 
sought to be enforced in another state, unless such court 
had jurisdiction of the person against whom it is rendered, 
acquired either by service upon him of the process in the 
suit, or actual notice to him of the suit, or at least by his 
having appeared in it, and submitted to the jurisdiction of 
the court : and that it is necessary, in order to give v: Llidity 
to the judgment of any court, that it should have anal 
tion of the pe rson, the subje ct-matter, and the proce 

A court having jurisdiction of the subject-matter, ob- 
tains jurisdiction of the person by service of os cess on 
such person. If jurisdiction be obtained only | ry the at- 
tachment of his property, the judgment should be i rem. 

Suits in rem are local, ‘and the court within whose juris- 
diction the thing is situated is the proper forum, though 
all the parties in interest are foreigners. The Bec, Ware, 
332, 

It is error to render a judgment in personam against a 
non-resident, not served with process, and having no estate 
within the commonwealth. Mattingly v. Corbit, 7 Ben 
Monroe, 376. 

If a judgment operates in the state where it was ren- 
dered, only in rem, it will not elsewhere be enforced in 
personam. Wood v. Watkinson, 17 Conn. 500; Pawling v. 
Bird, 13 Johnson, 192; Williams v. Preston, 3 J. J. Marsh. 
600; Chamberlain v. Faris, 1 Miss.517; Henrie v. Sweasey, 
5 Blackf. 335. 

A judgment in rem is an adjudication, pronounced upon 
the status of some particular subject-matter, by a tribunal 
having competent authority for that purpose. It differs 
from a judgment in personam in this: that the latter is, in 
form as well as substance, between the parties claiming 
the right; and that itis so inter partes appears by the 
record itself; and it is binding only upon the parties ap- 
pearing to be such by the record, and those claiming by 
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them. But a judgment in rem is founded upon a proceed. 
ing instituted, not against the person as such, but against 
or upon the thing or subject-matter itself, whose state or 
condition is to be determined: and the judgment is a 
solemn declaration upon the sfatus of the thing, and it, 
ipso facto, renders it what it declares it to be; so a judg. 
ment cannot be supported as being in personam, where 
the court rendering the judgment had no jurisdiction of 
the person sought to be affected by it, he being a citizen of 
another government, and having no notice of the suit. 

An attachment of property, where the court has jurisdic- 
tion of the property, but not of the person of the defendant, 
and a sale of it, (or a levy upon it, if it be real estate,) on 
execution, is in the nature of a proceeding in rem. ‘The 
judgment, if the defendant had no notice, would be treated 
as a nullity out of our jurisdiction, so far as the person of 
the defendant was concerned; though it would be held 
binding as between the parties, so far as regarded the 
property, as a proceeding in rem. Woodruff v. Taylor, 
20 Vermont, 65. 

Although in a suit commenced by attachment against a 
non-resident, who does not appear and defend the same, 
the seizure of the property itself is deemed to some extent 
a notice to all persons interested therein to come and assert 
their rights; and this is sometimes substituted in lieu of 
actual notice, yet when the legislature directs publication 
to be made of the pendency of such suit, a judgment ren- 
dered without proof of such publication would be void; 
but in all cases where the defendant has not been served 
with process, and is not properly in court, the judgment 
only operates in rem, and binds nothing but the property 
attached. Ridley v. Ridley, 24 Miss. 643. 

In the case at bar, an ordinary action for the recovery of 
a “money demand” was instituted by the plaintiff, with- 
out the auxiliary process of attachment, and upon a return 
of “ not found” by the sheriff, publication of the pendency 
of the suit was made in a newspaper designated by the 
clerk of the court; and the plaintiff now asks that judg- 
ment by default be rendered against the defendant. 

It is not shown that any property of the defendant has 
been attached, nor does it appear that personal service had 
been had upon him; and it is considered that the publica- 
tion made is not sufficient notice to the defendant to war- 
rant the entering up a judgment against him. 

_ Continued at the costs of plaintiff. 
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LMieceat Giglish Decisions. 


Vice-Chancellor Wood's Court. 


Friday, July 27. 
Barrow v. Meruoup. 


Wi// — Construction — Premium — Bonus — Evidence of inte ntion. 

A legacy was given to a wife by her husband’s will of a premium of as- 
surance on his life, to meet her immediate expenses. Just before the 
date of the W ill, a bunus h id be eu declared : 

Held, that the bonus, and no more, passed. Evidence was offered of a 
verbal declaration of the testator that he intended to give the policy and 
bonus, but it was rejected as inadmissible. 


Turis was a claim in an administration suit to establish 
a title to a policy of assurance and a bonus thereupon, 
under the codicil to the will of Mr. Thomas Barrow. Mr. 
Barrow eflected a policy on his life with the Rock Life 
Assurance Company for 1000/. and on the 5th of Octo- 
ber, 1854, a bonus of 450/. had been declared thereupon. 
The codicil was dated 25th November following, as fol- 
lows: “I give and bequeath unto my wife, Emily Frances 
Barrow, the premium of insurance on my life in the Rock 
Fire Insurance for her immediate expenses.” The widow 
claimed the 1000/. and the 450/., and, on her behalf, evidence 
was tendered (but rejected) of a declaration by the testator 
of such being his intention. 

Speed, for the widow. 

Rasel, for the executors. 

The Vice-Cuancettor.—I clearly cannot admit such 
evidence. Are the words “ premium of insurance” insen- 
sible as referring to the bonus? I think not. The testator 
had a policy and a bonus declared upon it. To which am 
1 to apply the words “premium of insurance?” It is to 
be observed that the word “ premium” is ordinarily used 
to denote the increased value of any original share, and, 
therefore, the testator has not inaccurately described the 
bonus by these words. I must hold that the bonus, and 
no more, passes to the widow under this codicil. 
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Recent English Decisions. 


Saturday, July 28. 
Benn v. GRIFFITHS. 


Will — Construction — Condition against public policy — Husband and 
wife — Separation. 


A married woman lived separate from her husband. Her uncle bequeathed 
200/. a year to her so Jong as she lived separate, and he directed that if 
she again cohabited with her husband, the annuity should be reduced to 
100/. a year for her separate use. The husband and wife again lived 
together, and she claimed the 200/. a year : 

Held, that she was so entitled, as the cundition was void as being contrary 
to public policy. 


Turis was a claim made by a married lady to be paid an 
annuity of 200/. a year for her life, under the following cir- 
cumstances: She and her husband, in consequence of dis- 
agreements from causes not explained, separated, and 
during the time of the separation her uncle made his will. 
which contained the following bequest: “I give and be- 
queath to my niece, who is at present living separate from 
her husband, for and during the term she may continue to 
live separately from her said husband, an annuity of 200/. 
This annuity is fixed at 200/. in consideration of my afore- 

said niece having been reduced to the ne cessity of separat- 
ing from her husband, and being thus left without his pro- 
tection, and thereby deprived of the home, provision, com- 
fort and support she would have enjoyed had he conducted 
himself properly and honorably towards her. As it is, how- 
ever, possible that she may consent or be induced again to 
live and cohabit with her present husband, it is my will 
and direction in such case, that this said annuity be re- 
duced to 100/. for her sole and separate use.” 

The husband and wife became reconciled, and returned 
to cohabitation, and she instituted the present suit to 
enforce her right to the larger annuity for her life, on th 
ground that the condition reducing it to 100/. a year was 
contrary to public policy and void. 

Rolt, Daniel, Bagshawe, Martelli, Hobhouse and Bag- 
shawe, jun., for the parties. Cartwright v. Cartwright, 
2 De G. M. & G. 982; and Edgerton v. Brownlow, 4 H. of 
L. Cas. 1, were cited. 

The Vice-Cuance.tor decided, that he must consider 
the condition as tending against public policy. It was 
void as a condition involving the continuance of a state of 
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Receni English Decisions. 
separation between husband and wife, which, according to 
the theory of law, could not exist without injury to the 
general interests of society. The lady would, therefore, be 
entitled to the annuity of 200/. for her life to her sole and 
If anything were wanting to strengthen this 


separate use. 
fact of there being no gift over in 


view, it Ww ould be the f 
this case. 


Rolls’ Court. 
Thursday, November 8. 
Passmore v. Hvuceins. 


Will — Construction — Mistake 


The word ‘* future ’’ held to be inserted in a bequest by mistake for the 
word ‘* former ’’ with reference to the surrounding facts. 


** future’’ for ** former.”’ 


Burnett Townsenp, by his will, dated in 1832, gave 
his residuary estate to trustees upon trust, to pay the divi- 
dends to his sister, Grace Huggins, for life, for her separate 
use, independent of her present or any future husband, and 
after her decease, the principal to be upon trust for and to 
go to the children or child of the said Grace Huggins, by 
her then present or any former husband who should be 
living at her decease, as tenants in common, and the issue 
then living of any of the deceased children of the said 
Grace Huggins (they taking their parents’ share only), 
with power to his sai 1 trustees to apply the income of the 
shares of any such issue who should be then under age, 
and also the capital for their maintenance and education 
and advancement. 

And the testator, under a power contained in his mar- 
riage-settlement, directed the trustees to pay the interest of 
the residue of the trust-funds unto the said Grace Huggins 
for her life, for her separate use, and after her decease the 
principal “ to be upon trust for, and to go to, the children 
or child of the said Grace Huggins, (whether by her said 
present or any future husband,) who should be living at her 
decease ;” “and the issue then living of any then deceased 
child or children of the said Grace Huggins,” (excepting 
only as to the issue of John Huggins, son of the said Grace 
Huggins, as therein mentioned,) the issue of any deceased 
parent to take only their parents’ share ; with power to the 




















503 Recent English Decisions. 
trustees to apply the income and principal of the shares oj 
any such issue who should be minors, for their mainte- 
nance, education and advancement, “in the same manner 
in every respect as he had thereinbefore directed with re- 
spect to their said respective shares of his residuary estate 
and effects thereinbefore bequeathed.” The testator died 
in the same year. 

At the date of the testator’s will, Grace Huggins was 
sixty-eight years of age, and had been twice married ; there 
were then and are still living children of the said Grace 
Huggins by both husbands. Grace Huggins died in 1854. 

The plaintiffs are the children of Mrs. Huggins by her 
first marriage, and filed their bill in this suit to establish 
their right to share in the last-mentioned bequest, upon thi 
ground that the word “future” was inserted by mistake 
for “ former.” 

Palmer, Q. C., and Karslake, for the plaintiffs, cited 
Hart v. Tulk, 2 De G. M. & G. 300. 

Lloyd, Q. C.,and G. M. Gifford, and Roupell, Q. C., and 
J. H. Palmer, for the defendants. 

The Master or tue Roiis.—I think that upon the 
true construction of this will, the meaning of the testator is 
clear. I concur in the observation that, in cases upon the 
construction of wills, the court must be governed by the 
will itself, with reference to the-surrounding circumstances. 
Upon the decease of Grace Huggins, I find that the residue 
is to go to the children or child of the said Grace Huggins 
lawfully begotten. ‘This would clearly include all the chil- 
dren; but the will goes on to s: ays “whether by her then 
present or any future husband.” I think it a just obser- 

vation that this latter clause is not such as is usually 
employed where there is an intention to designate anj 
particular class; and, accordingly, if the testator had i 
tended to limit his bounty to ¢ -hildren born of the etes r 
husband, to the exclusion of those by the former husband, 

he would not have used this form of expression, whicli 
appears to have been employed for the purpose of avoiding 
the exclusion of any class whatever, but he would simply 
have given the fund to such children as were born of the 
present marriage. But this is made more clear from what 
follows; the testator proceeds to provide for the issue of 
deceased children, and the issue then living, (if any,) of the 
deceased child or children of the said Grace Huggins, 
whether such child or children should have died in his, the 
testator’s, lifetime or after his decease; it is obvious that 
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if he gave to the issue of any child of Grace Huggins, he 
must include the children born of the previous marriage. 
There would also be this repugnance, if the children of the 
previous marriage were excluded, that the issue of those 
children, who pre-deceased the testator, would be included, 
while the children themselves surviving would be them- 
selves excluded, and that by a parenthesis, the apparent 
meaning of which was to prevent the exclusion of any class 
whatever. The testator goes on to direct, with respect to 
the issue of any deceased children, that his trustees should 
apply the income of the respective shares of any issue who 
should then be under the age of twenty-one years, for their 
respective advancement in the same manner in every 
respect as he had thereinbefore directed with respect to 
their said respective shares of his residuary estate and 
effects thereinbefore bequeathed. This determines that he 
intended to give the same interest in the settled property 
that he had already } given in his residuary estate. The gift 
of the residue is very distinct, it is to the children of Grace 
Huggins, lawfully begotten, whether by her present or any 
former husband. But on looking at the state of the par- 
ties, which is a proper subject for consideration in the 
construction of wills, I find that Grace Huggins, who had 
been previously married, had had issue by such marriage, 
who were, therefore, proper objects of the testator’s bounty. 
I also find that she was of an age when no rational man 
could suppose that she would have any more children, and 
I cannot adopt the argument, that the testator intended in 
this indirect manner to do what he was unwilling to do in 
express terms; and in my opinion the plaintiffs were not 
excluded, either inferenti: ully or intentionally, but that this 
clause was put in ex ab undanti cauteli. Bat I do not go 
upon that ground; I proceed upon the ground that if the 
general gift to the children is not necessarily cut down by 
this parenthesis, it would be inconsistent and repugnant to 
the rest of the will were [ so to hold. I shall, therefore, 
make a declaration in the terms of the prayer of the 


bill. 
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Queen’s Bench. 
Friday, November 2, 1855. 
May v. Foortner. 


Common Law Procedure Act, 1854 — Amendment at trial. 


The plaintiff brought an action of trespass guare clausam fregit. At thy 
trial it appeared that he was not in possession of the premises, which i: 


fact were let toa tenant. Upon an application to the judge at the trial 


to amend the declaration by altering the form of action, he did so under 


the authority of sect. 96 of the C. L. P. A., 1854 (17 and 18 Vict 
c. 125.): 
Held, that he had authority to make the amendment. 


M. Smith, Q. C., (Karslake with him) moved, pursuant 
to leave reserved, to set aside the verdict for the plaintiff, 
and to enter a nonsuit. 

This case was tried at the last assizes for Winchester, 
when a verdict was returned for the plaintiff. The decla- 
ration was for trespass guare clausam fregit, to which the 
defendant pleaded not guilty, and other pleas. The ques- 
tion involved aright of way. At the trial it turned out, 
upon the plaintiff’s own evidence, that the premises were 
not in fact in his own occupation, but were let to a tenant. 
Upon this, the defendant applied for a nonsuit ; whereupon 
the plaintiff applied for liberty to amend his declaration by 
altering the form of action to meet the facts of an injury to 
his reversion. ‘This amendment the learned judge, ( Wi-- 
LIAMS,) permitted, giving the defendant leave to move upon 
the point. 

By section 96 of the C. L. P. A., 1854, (17 & 18 Vict 

c. 125,) it is enacted that “ it shall be lawful for the superior 
courts of common law, and every judge thereof, and any 
judge sitting at Nisi Prius, at all times to amend all defects 
and errors in any proceedings under the provisions of this 
act, whether there is anything in writing to amend by or 
not, and whether the defect or error be that of the party 
applying to amend or not . . . and all such amendments 
as may be necessary for the purpose of determining in 
the existing suit the real question in controversy between 
the parties, shall be so made if duly applied for.” 

M. Smith contended, that the amendment in question 
went far beyond any that had heretofore been sanctioned, 
and was not within the operation of the section, and that 
such an amendment might seriously prejudice the defend- 
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Recent English Decisions. 511 
ant, who might have paid money into court, and who 
would still be liable in damages to the tenant. |Lord 
CampsetL, C. J.—In such a case the judge probably 
would not have made the amendment, but such is not the 
present case. The parties deliberately chose the form of 
action, and it is their own fault if they are wrong. | 

Lord Campseutt, C. J.—I am of opinion that there 
should be no rule in this case, and that there has been no 
excess of authority by the learned judge in making this 
amendment. By the 96th section, power is given to make 
all such amendments as may be necessary for the purpose 
of determining in the existing suit the real question in con- 
troversy between the parties. Mr. Smith has been unable 

point out any injustice which has been done by this 
amendment. I think, therefore, the amendment was cor- 
rect. 

Coteriner, J. — This question has been put as an ex- 
cess of authority on the part of the judge; but it appears 
to me that the amendment was quite within the meaning 
of the section. ‘The real matter in dispute between the 
parties was left untouched by the amendment. 

Wicutman, J.—Iam entirely of the same opinion. It 
seems to me that this is one of the cases in which the 
statute has been most beneficially applied. 

Rule refused. 


Monday, November 12, 1855. 
Ex parte Doveron. 


Criminal information — Lihellous imputation contained in resolution of 
vesiry. 

At a vestry meeting a resolution was adopted containing imputations of 
sacrilege and felony against the rector of the parish, in reference to the 
appropriation of stone balls belonging to the church. Ata subsequent 
meeting, held in consequence of the rector having called for an expla- 
nation and apology, another resolution was passed to the effect that it 
was not intended by the former resolution to impute sacrilege and felony 
in a legal sense ; that, as the stone balls had been given back, no further 
proceedings should be taken, and the former resolution should be ex- 
punged. These resolutions were signed by S. as chairman. ‘The rec- 
tor did not personally attend the vestry on either occasion : 

Held, that under these circumstances there was not sufficient ground for 
granting a rule for a criminal information against S., although the rec- 
tor, by his affidavit, completely vindicated himself from any suspicion of 

improper conduct. 
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Sir F. Thesiger moved for a rule calling upon one 
Saunders, a parishioner of a parish in the county of Devon, 
to show cause why a criminal information fora libel should 
not be filed against him. The applicant was the Rev. Mr. 
Doveton, the rector of the parish, who having found upon 
the premises belonging to the rectory two stone balls, which 
he supposed to have formed part of the rectory buildings, 
but which, in fact, had formerly been removed from the 
stone pillars of a gateway leading to the church, had given 
leave to one of the parishioners to take them away and use 
them for another gateway. Afterwards discovering his 
mistake, he informed the person to whom he had given 
that leave that he must not have them without obtaining 
the consent of the churehwardens. Nevertheless, on the 
15th September, a notice was issued, summoning a meet- 
ing of the parishioners to decide what steps should be 
taken in consequence of the appropriation of these stones ; 
and on the 20th, a vestry meeting was held, at which a 
resolution was passed unanimously, imputing in terms that 
the rector had committed “ sacrilege or felony” in the ap- 
propriation of these stones without leave of the church- 
wardens. The rector at once required an explanation of 
and apology for this resolution, and demanded that it 
should be expunged from the minutes of the vestry. In 
consequence of that request a second vestry meeting was 
held upon the 4th October; and upon that occasion a reso- 
lution was passed to the effect that, although the vestry 
had no intention of imputing sacrilege or felony to the 
rector in a legal sense, they could not approve of the re- 
moval of the stones without the consent of the churchwar- 
dens or parishioners ; but that the balls having been given 
back, no further proceedings should be taken, and that the 
former resolution should be expunged. In accordance 
with that second resolution, lines had been drawn through 
the first resolution, but in a manner which left it quite 
legible. The rector did not attend either meeting; and 
Mr. Saunders signed the resolution as chairman. 

Lord Campse.t, C. J. —I think a rule ought not to be 
granted in this case. The rector has shown that he acted 
most properly, and that he has been charged without any 
foundation. His character is above all suspicion; but if 
Mr. Saunders is liable to a criminal information, the whole 
parish is equally liable. The parishioners meet in vestry; 
and they come to a resolution, very intemperately and 
very improperly expressed; but this application is not 
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founded upon that resolution, but upon the other which 
was passed in explanation of it. ‘The rector required an 
explanation, and a second vestry was called. So far that 
was a proper proceeding. They might have come to a 
resolution which would have been deemed by the rector a 
satisfactory retraction of the charges contained in the first. 
But, as to Mr. Saunders, all we know is, that he was in 
the chair. He may have advised the parishioners to come 
to some more explicit and generous retraction of the terms 
employed in the first resolution. I rather wish that Mr. 
Doveton had attended the meetings of the vestry ; because 
I think that if he had attended the first and given the ex- 
planation which he has now offered, the first resolution 
would never have been passed; or, if he had attended the 
second and made the same explanation, the vestry would 
have adopted a more ample retraction and apology. Then, 
as to the manner in which the first resolution had been 
expunged, it must certainly be considered as erased, and it 
may at any time be obliterated. I cannot say that the 
second resolution alone affords a sufficient ground for is- 
suing a criminal information; and now that Mr. Doveton 
has by his affidavit comple tely vindicated his conduct in 
the matter, Iam sure that it is for the peace of the parish 
and the good of the church that the rule should be refused. 

CoteripGe, J.—I also think that upon these aflidavits 
Mr. Doveton is completely exculpated from the charges 
made against him; but I should be extremely sorry to 
have it thought that when a vestry meeting, color: ibly held 
for that purpose, is made the means of publishing an attack 
of a gross and unfounded character upon the rector or any 
other person, such person could not obtain protection from 
this court. Judging from these aflidavits only, the conduct 
of the pantane who voted at these vestry meetings appears 
to have been extremely scandalous, and I cannot give 
them credit for any c: andid and honest wish to retrace by 
the second resolution the ste p which they took by the first ; 
but, probably, the opportunity which Mr. Doveton now has 
had of fully answering these imputations will be sufficient 
to set him right with his parishioners; and, as my lord has 
a strong opinion against granting the application, and | 
think that where there is any doubt the court ought not to 
grant a criminal information, [ acquiesce in the judgment 
of the court. 

Wicutrman, J.— If the question had stood upon the first 
resolution, I should not have doubted that it was a proper 
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case for a criminal information; but considering the sub- 
sequent information and withdrawal, contained in the 
second, such as it was, I think there is hardly enough to 
warrant the court in granting a criminal information. The 
parishioners may have acted under some mistake and erro- 
neous information, which Mr. Doveton might probably 
have removed, if he had attended either meeting and ex- 
plained the real circumstances. 

Lord Campse.t, C. J.—I wish to add that I entirely 
concur in what has been laid down by my brother Cole- 
ridge, that if the inhabitants of a parish should maliciously, 
and under color and pretence of meeting in vestry, enter 
in the parish books resolutions calumniating the rector or 
any other person, those who so acted would be liable to a 
criminal information. 

Rale refused. 





Common Bench. 


Saturday, November 3. 
Fietcuer v. Tay.eur. 


Measure of damages in mercantile transactions. 


The principle laid down in Hadley v. Baxendale doubted by Jervis, C. J., 
and Willes, J., and suggested that the ineasure of damages in su:h mat- 
ters should be the ordinary produce of money in mercantile transactions, 
as interest is the measure of damages in actions for mouey. 


Tuts was an action tried at Liverpool before Crownprer, 
J., brought by the plaintiffs against the defendant, for not 
completing the building of an iron vessel within the time 
limited in the agreement. Verdict for the plaintiff, dam- 
ages, 2750/. 

Hugh Hill, Q. C., moved for a rule to reduce the dam- 
ages as excessive. ‘The day fixed for the completion of 
the vessel was in August, 1854; it was not finished till 
March, 1855. It was in evidence that in September 
and October, 1854, freights fell, and continued low 
until March, 1855, so that if the vessel had been de- 
livered in time, and had sailed shortly after, the freight 
would have been less than that received in March, 1855. 
The freight actually received at that time was 4750/. The 
plaintiff, in his evidence, stated that if the vessel had been 
delivered in time he would have received a profit of 7000/., 
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Recent English Decisions. 515 
and the jury seem to have taken the difference between 
that and the 4250/., as the measure of damages. It was 
submitted that these damages were too great. [JeRvis, 
C. J.— You do not raise any point as to the measure of 
damages? Crowoper, J.— Hadley v. Baxendale was be- 
fore me at the trial, and I directed the jury according to 
the principle laid down in that case. Jervis, C. J.— 
Ought not the measure of damages in mercantile matters 
in truth to be the ordin: ury produce of mone y in mercantile 
transactions ?] If that were so, the measure of damages, 
which I conclude the jury to have proceeded upon, would 
be wrong. The purchase-money was 13,982/. odd. More 
than half of that was in the hands of the plaintiff up to 
the time the vessel was delivered. 

Jervis, C.J.—I think there should be no rule in this 
ease. According to the view taken at the trial all parties 
took the question left to the jury to be the right question, 
namely, what the vessel would have made if it had been 
delivered by the day named. ‘The jury were acquainted 
with the subject, and I think there ought to be no rule. 

Crowper, J. concurred. 

Wittes, J.—I am of the same opinion, but am not 
prepared to say that the view suggested by the Lord Chief 
Justice is not the correct one. As at present advised | 
think itis. ‘l’o make the law certain with respect to the 
measure of damages, I think it is very desirable to lay 
down a rule such as that in the case of money, namely, 
that the interest is to be taken as the measure of damages. 
But at the trial that question was not raised at all. 

Rule refused. 


Monday, November 5. 


RaPHAEL AND OTHERS v. THE GoveRNOoR AND Company 
oF THE Bank or ENGLAND. 


Stolen note — Negligent holder for value — Notice. 


Where in an action on a bank note which had been stolen, the jury found 
that the plaintiff was a bond fide holder for value; that he had received 
@ printed notice of the theft, but that at the time that he took the note, 
he had no knowledge, though he would have had if he had properly 
taken care of the notice : 

Held, that upon this finding the plaintiff was entitled to recover. 
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Tuts was a case tried before Jervis, C. J., at the last 

sittings in London. The action was brought to recover 
the amount of a 5000/. Bank of England note stolen in 
the year 1852 from Messrs. Brown, Shipley & Co. of 
Liverpool, who were the real defendants in the action. 
The real plaintiff was Mr. St. Paul, a money-changer in 
Paris, who had cashed the note in June, 1854, and had for- 
warded it to his correspondent, Raphael, in London. The 
note, among others, was stolen in the year 1852, and 
notices of the robbery were immediately distributed, and 
again in April, 1853, and according to the finding of the 
jury were served upon Mr. St. Paul. The plaintiff swore 
that he took the note bond fide and paid full value, minus 
the discount of the day, for it. As to notices of robbery of 
notes, he stated that they took care of notices, and when 
the amount was important they looked at them. That 
they have a file and hang them up by the counter for six 
months, and then place them with the quotations of the 
Bourse. ‘That in June, 1851, a stranger came to him and 
asked him what was the discount of the day, and then re- 
quested change for the note, the full value of which he 
gave him after comparing his signature with that on his 
passport and finding it to correspond. His two clerks 
corroborated his testimony as to giving full value for the 
note. Neither he nor his clerks said that they looked at 
the file of notices, upon which there were upwards of 
two thousand. 

In answer to a policeman who had been sent to Paris to 
make inquiries, Mr. St. Paul had said that they swept the 
notices away. 

The jury found that St. Paul gave full value for the 
note; that he had notice of the loss, and ought to have 
had the means of knowledge “if he had properly taken 
care of the notices ;” and that he took the note bond fide. 

The last answer was given by the foreman to the Lord 
Chief Justice after the jury had returned into court from 
considering the other questions. 

Bovill, Q. C., now moved for a new trial on the ground 
of a misdirection, and that on the finding of the jury the 
plaintifls were not entitled to the verdict, and upon aili- 
davits. 

The affidavits, upon which I move are by six of the jury, 
who swear they did not understand that the answer given 
by the foreman that St. Paul took the note bona fide would 
entitle the plaintiffs to a verdict, and that the jury had not 
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considered that question, and would not have agreed to 
such an answer. [Jervis, C. J.— How can such an affi- 
davit be read?] Roberts vy. Hughes, 7 M. & W. 399, 
shows that an affidavit of a juryman as to what took place 
in court may be received. ‘The question of bona fides 
ought to have been distinctly left to the jury, and found 
by them. [Jervis, C. J.— But I thought, and the jury 
seemed to think, that if St. Paul, not having actual knowl- 
edge at the time, paid the full value, it followed that he 
took the note bond fide.| ‘The note was of old date for 
one of large amount, and had been tainted by robbe ry, and 
it was for the pli lintiffs to satisfy the jury of the bona fides 
of the transaction. Mills v. Barber, 1 M. & W. 425: Bai- 
ley v. Bidwell, 13 M. & W.76; Smith v. Braine, 16 Q. B. 
244; 1 Smith’s L. C. 261-2. These authorities show 
there must have been both bona fides and value. Roscoe 
on Bills of Exchange, 368; Muay v. Chapman, 16 M. & W. 
300. A party having notice of robbery cannot take bond 
fide ; secondly, the jury having found that the plaintiff had 
means of knowledge if he had properly taken care of the 
notices, the plaintiffs are not entitled to the verdict, and 
there ought to be a new trial. 

Creswe i, J.—L am of opinion that there ought to be 
no rule in this case. Mr. Bovill has argued that there 
should be one on account of the verdict being defective in 
not properly dealing with the points submitted by him as 
to notice and knowledge. By all the cases down to Gill 
v. Cubitt, a person taking a negotiable instrument in good 
faith and for value, is entitle d to recover, and his title can- 
not be impeached by the infirmity of title of the person from 
whom he takes it. Not taking heed of the notice, may be 
negligence, but that is not suflicient, and I think that there 
should be no rule on that ground. Then the jury have 
found in substance that this note was taken for value and 
bond fide and without notice; indeed it could not be so 
taken if there had been knowledge. As to bona fides, it 
means generally that it was really and truly taken for 
valne, but IT admit there might be cases in which the 
plaintiff might have given v: alue and yet not honestly; but 
it appears ‘that that was left to the jury. They then re- 
tired and gave answers to three of the questions ; then the 
question as to good faith was put, and the jury returned 
for answer tha the plaintiff took the note bond fide. Mr. 
Bovill has brought forward affidavits of jurymen. But 
(without giving an opinion as to whether this is a case in 
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which we could use them), they make no difference ; a 
juryman cannot in any case speak to what was passing in 
his own mind different from that which was stated publicly 
in his hearing, and that he did not object to. It appears 
that this juryman did hear the question and answer, and 
did not object to the answer; but he says that if he had 
thought that by giving that answer he would be giving a 
verdict for the plaintiff, he would not have given it. But 
he would have been acting in defiance of the law and his 
duty. The affidavit says that he would not have done his 
duty. 

, J.—I am of the same opinion. The first 
ground on which this motion is made is, that the question 
of bona fides was not left to the jury; but I think that it 
was, although accompanied by strong observations that 
the payment of the money, under the circumstances, was 
almost conclusive on that point. Next, Mr. Bovill says 
that the jury, having found that he had-the notice and 
might have known if he had properly taken care of it, 
renders the verdict nugatory ; but that has not the slightest 
effect on the verdict — it might be a circumstance for the 
consideration of the jury as to the question of bona /ides, 
but it is no ground for interfering with the verdict. On 
the other point, as to the affidavits, 1 do not decide one 
way or the other. 

Wites, J.— If the question left to the jury had been, 
“Ts the plaintiff the bond fide holder for value?” without 
explaining to them what bond fide meant, there might 
have been some ground for complaint; but here, it is only 
a compendious method of stating what they have found, 
viz., that he was the holder for value, without knowledge 
of the theft, and so the jury have found all that Mr. Bovill 
says that they ought to find. Then he relies on affidavits 
to show that the jury meant something else. Either the 
affidavits are as to something which took place in the jury- 
box, or else they mean — We, the jury, say that, notwith- 
standing the plaintiff gave value, and had no notice that 
the note was stolen, still that his conduct has been such as 
not to entitle him to sue, and we are of opinion that the 
modern cases are wrong, and that the law of Gill v. Cubitt 
ought to be restored. 

Jervis, C. J., concurred. 

Rule refused. 
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McANDREW AND OTHERS ¥. THe Exectric TELEGRAPH 
Company. 









Liability of Telegraph Company. 
The plaintiffs sent a message by the Electric Telegraph Company to the 
master of the ship Foam, off Exmouth point, to proceed to Hull with a 
cargo of oranges. ‘The message delivered was to proceed to South: amp- 
ton. There being no market for oranges at Southampton, a loss was 


occasioned to the plaintiffs by the mistake. 
© The company’s act, 16 & 17 Vict. c. cciii. § 66, enacts that the use of 
3 the telegraph shall, subject (infer alia) to such reasonable regulations as 


may be made by the company, be open to the public. 

Upon the back of the paper upon which the message was written was en- 
dersed a notice that the company would not be responsible for mistakes 
in the transmission of unrepeated messages, from whatever cause they 
might arise : 

Held, that such a regulation was a reasonable one, and that the company 
were protected from liability, both under the statute and at common 
law. 


Redtes Ware SE 


Jervis, C. J.—Iam of opinion that there should be no 
rule in this case. I suggested, during the argument, that 
the question to be considered was, whether the regulation 
was one within the meaning of the 66th section of the act. 
But as that section says that the use of the telegraph is to 
be open to the public, subject to such reasonable regula- 
tions as may be made by the company, we come to the 
simple question, whether this particular regulation is rea- 
sonable or not. We are not to say whether all the condi- 
tions are reasonable, but merely whether the defence, that 
is, that the defendants made the promise under the condi- 
tion that they would not be responsible for unrepeated 
messages, is a good one. Now, we think that that con- 
dition is reasonable. My brother Byles says it is unrea- 
sonable, because he cannot estimate the amount of loss or 
premium. But that is an argument against all insurance ; 
the impossibility of ascertaining the amount of risk being 
an infirmity natural to every insurance. Without such a 
regulation as this, the company would be unprotected, and 
= i think, therefore, there should be no rule. 

q Crowper, J.— Iam of the same opinion. I think the 
regulation that the company will not be answerable for 
unrepeated messages a reasonable one. 

Wives, J.— Iam of the same opinion. The question 

s, Whether the word regulations in the act was intended to 
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include such a regulation as this. A man would have to pay 
more for a repeated than an unrepeated message, and it is 
right that the man who makes the message more certain 
should pay more. ‘The question, whether a carrier making 
such a condition, would be liable, is not arguable. It is 
clear under the statute and at common law. 

Rule refused. 








Xrish Reports. 







Exchequer. 






Before Picor, C. B., Peneratuer and Greens, B. B. 








Hutcuinson v. Boyue. 





Guarantee — Construction of — Continuing or limited — Rule of civil law. 


The rule that rerba cartarum fortuis accrpiutur contra proferentem should 
not be applied to guarantees, but the claim against a surety is to be cun- 
sidered séractessim? juris. 

On the accepting of a tenant the following guarantee was given: ‘*T un- 
dertake to be security to Mrs. A. H. for one year's rent of that part of 
the lands of G., at present in the possession of M. W., and which, on 
being surrendered by him, my brother, D. B., is to be put in possession 
of: 

Held,to be a limited guarantee for the first year’s rent, and an action having 

been brought on it on the tenant making default in the payment of his 

rent fur the second year, that no action could be maintained on it for 
such default. 


















In this case, which was tried at the last spring assizes 
i for Carlow, before the Lord Chief Justice of the Common 
Pieas, a conditional order having been obtained, pursuant 
to the leave reserved at the trial to change the verdict for 
the plaintiff into one for the defendant. 
Levinge, (with him Hayes, Q. C.,) showed cause. The 
facts appear sufficiently in the judgment of the court. 
The following cases were cited by the plaintiff’s counsel: 
Mason vy. Pritchard, 12 East, 227; Mayer v. Isaac, 6 M. & 
W. 605; Chitty on Contracts, 94; Taylor’s Evidence, 773; 
— Vv. Black, 4 Bing. N. C. 157; Merle v. Wells, 2 Camp. 
413; Collum v. Davidson, 10 C. B. 765; Hargreave v. Smee, 
6 Bing. 244. 
Battersby, Q. C., and Baill, Q. C., in support of the order, 





















Recent Irish Decistons. 


cited Nicholson v. Paget, 1 C. & M.48; Kay v. Groves, 
6 Bing. 276; Melville v. Hayden, 2 Camp. 413; Kirby v. 
Duke of Marlborough, 2 M. & 8.18; Price v. ——, 4 Taunt. 
600; Evans v. White, 5 Bing. 483. Cur. adv. vult. 
Picot, C. B., delivered the judgment of the court. This 
was an action on a guarantee brought by the plaintiff, the 
owner of property in the county of Carlow, against the 
brother of a person who became tenant of certain lands re- 
ferred to in the guarantee. The lands in question, previous 
to this guarantee having been given, had been let to a per- 
son of the name of Whelan, and the consideration for the 
guarantee was taking David Boyle as tenant for the lands 
in lieu of Whelan, from whom possession was about being 
taken. On that agreement, the following guarantee was 
given: “ I underté ike to be sec urity to Mrs. Ann Hutchin- 
son for one year’s rent of that part ‘of the lands of Geneta- 
town, at present in the possession of Michael Whelan, 
and which, on being surrendered by him, my _ brother, 
David Boyle, is to be put in possession of. Edward Boyle. 
March 3, 1849.” The farm was entered on by David 
Boyle, who paid the first year’s rent. For the second 
year’s rent a distress was made, and after this was dis- 
posed of, there remained a bz lane ‘e due; and for this bal- 
ance the action on this guarantee was brought. At the 
trial it was insisted on for the defendant that the true 
construction of the guarantee made him liable for the first 
year’s rent only, and was passed to secure that alone. 
There was a verdict for the plaintiff, however, and leave 
reserved by the learned judge to turn that verdict into one 
for the defendant, if the court should be of opinion that 
this was not a continuing guarantee. ‘The case has been 
argued before us, and we think the limited construction of 
this contract is the right one. It appears that when this 
agreement was entered into M. Whelan was in possession 
of the farm. ‘The consideration for the guarantee by the 
defendant was putting his brother David into possession, 
and receiving him as tenant of these lands, for the guar- 
antee in terms states it is to be given them. ‘I'he change 
of possession was the material matter, and the security 
was given that the plaintiff should be indemnified from 
loss by the change, and it is reasonable security should be 
taken for the first year. The guarantee refers to the 
year’s rent; and the hardship which might ensue from con- 
struing this as acontinuing guarantee appears thus: David 
Boyle “might have taken at that time a lease, and for 999 
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years; and if so, the defendant and his representatives, 
during all that time, would remain liable if this should be 
held a continuing guarantee, and that liability could only 
expire on the expiration of the lease. Now what are the 
words of this guarantee? “I undertake to be security to 
Mrs. Ann Hutchinson for one year’s rent,” that is, for the 
rent of one year. It is quite susceptible of this meaning, 
that when one year is expired, the guarantee should be 
satisfied and the responsibility at an end. The object of 
this guarantee would seem to be satisfied when she had 
the opportunity of testing the ability of David Boyle, from 
the amount of his capital and stock, to pay his rent, and 
from his industry and skill to determine on the prudence 
of continuing him as tenant and giving him a lease of the 
farm. ‘This guarantee contains an engagement to pay 
one year’s rent; that has been paid, and ‘there i is no further 
liability on the part of the defendant. It is difficult to 
reconcile some of the authorities with others. In dealing 
with a case such as this, it is best to look at the words of 
the contract to be construed, and the cases on the subject, 
in order to avoid giving the same words a diflerent con- 
struction from what they have already received. ‘To at- 
tempt, in all cases, to give a meaning to particular words 
would be vain. It is undeniable that in a a great number 
of cases, the construction which the civil law gives has 
been adopted. From the case of Lord Arlingford v. Mey- 
rick, in 2 Saund. 414, there has been a long series of cases 
in conformity with the rule, that the contract of surety 
ought to be considered as strictissimi juris, and favorably 
towards the person by whom it is given. It was so laid 
down by Buller, J., in his judgme nt in the case in 2 T. R. 
370; by Sir James Mansfield, in the case in Bos. & P.; by 
Lord Ellenborough, in the case in Stark. Rep. 193, w here 
he says the claim as against a surety is strictissimi juris. 
On the other hand, there are several authorities, where it 
is laid down that the rule verba fortuis contra proferentem 
should apply to these cases, and to that effect is the case in 
6 M. & W. 605, Perhaps the true rule would be found in 
the civil law, which declares that the words of contracts 
shall not receive a new construction, and neither as to time 
or person, that they should be extended beyond their fair 


and ordinary signification. It would be well, perhaps, if 


the courts confined themselves to considering what, accord- 
ing to the opinion of ‘Tindal, C. J., in Hargreave v. Smee, 
was then the single question, viz., what is the fair import 
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to be collected from the language of the guarantee upon 
which the action is founded? If this case were tried by that 
test, I think that we should be considered as arriving 
at the correct conclusion, in construing this as a limited 
guarantee, and that, therefore, the verdict for the plaintiff 
must be changed into one for the defendant. 

Judgment accordingly. 


Queen's Bench. 
Friday, November 16. 
Beamisu v. Beamisit. 


Law of marriage — Ireland. 


A clergyman of the Established Church performs the marriage service 
between himself and his intended wife, there being no other person 
present. 


Marriage held valid. 


Tuis was a special case, which arose out of an eject- 
ment on the title for premises situated in the county of 
Cork. The defendant denied the legitimacy of the plain- 
till. ‘There was no dispute as to the facts connected with 
the alleged marriage of the plaintiff’s parents, which were 
shortly these. The plaintiff’s father was a clergyman of 
the Established Church; and he, in the presence of the 
plaintifl’s mother, read over the marriage ceremony as 
given in the Book of Common Prayer; the parties then 
expressly agreed to cach other as man and wife. There 
Was no Witness, properly speaking, to the ceremony; but a 
servant, named Catherine Coffey, saw the proceedings 
through the key-hole of the door of the room in which the 
parties were. ‘The question for the decision of the court 
was, whether this constituted a valid marriage or not. 

The case was argued on several days at ‘Trinity term 
last, and the judgment of the court was now delivered by 

Crampton, J., who said that the court was unanimous 
as to the judgment to be given, but that for the arguments 
by which he supported his view he alone was responsible. 
He then recapitulated the facts as given above, and pro- 
ceeded: From these it results that the re was, first, a solemn 
agreement, per verba de presenti, between the parties, who 
were both Protestants ; secondly, a ceremony according to 
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the form given in the Book of Common Prayer, as nearly 
as could be under the circumstances, was performed be- 
tween the parties; thirdly, that this ceremony was per- 
formed by the bridegroom himself; and, fourthly, that no 
witness was present at the ceremony; for the secret view 
which Catherine Coffey had from outside could not consti- 
tute her a witness. From all this it appears to us that a 
valid, though irregular andl clandestine, marriage was cele- 
brated between the parties. It is quite unnecessary to go 
into any examination of the canon law, or of the ecclesias- 
tical law of England, which were discussed by counsel, 
during the progress of the argument, or to examine the 
cases and the books before the case of Reg v. Millis, 10 Cl. 
& Finn. 534. I say this because it seems to me that this 
case has settled what the ecclesiastical law of England 
was up to the passing of the Marriage Act, 26 Geo. 2, 
c. 33, and of course what is the present Jaw in Ireland, 
since that act never had force of law in this country. In 
the case of Reg v. Millis, the opinion of the English 
judges, as delivered by Tinpat, C. J., was, “ That by the 
law of England, as it existed before the passing of the 
marriage act, a contract of marriage, per verba de presenti, 
was a contract indissoluble between the parties themselves, 
affording to either of the contracting parties, by application 
to the spiritual court, the power of compelling the solemni- 
zation of an actual marriage; but that contract never con- 
stituted a full and complete marriage in itself, unless made 
in the presence of, and with the intervention of, a minister 
in holy orders.” The House of Lords, adopting this opin- 
ion, decided that a contract of marriage, unless made per 
verba de presenti, and in presence of a minister in episcopal 
orders, was not valid. I may say, as was said by Parke, 
B., in Catherwood v. Caslon, 13 M. & W. 264, that by the 
authority of this case of Reg. v. Millis, all inferior tribunals 
are bound. ‘The case of Catherwood v. Caslon was one of 
crim. con., in which was involved the question of the valid- 
ity of a marriage; and it stood over for the decision in 
Reg v. Millis, and by the determination in that case it 
was ruled. I know that the case of Reg. v. Millis has 
been questioned ; but it seems to me that it cannot detract 
from the authority of that case, that in it the law lords 
were equally divided in opinion, and that no lay lord 
voted. This is true, but in the case judgment was given 
on the principle presumitur pro negante, which prevails in 
every court of law. The effect, therefore, of the judgment 
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appears to me to be quite as conclusive upon all inferior 
tribunals as if it had been the unanimons opinion of the 
lords. Now, negatively, Reg. v. Millis has decided that a 
marriage is not valid unless celebrated in the presence of a 
clergyman; and, affirmatively, it has settled that where 
there are verba de presenti employed, and there is the pres- 
ence of a clergyman, the marriage celebrated is valid. The 
lords who dissented from the judgment in Reg. v. Millis 
thought that a marriage may be complete without the in- 
tervention of a clergyman, and seemed to entertain a pre- 
ference for the Scottish law. ‘The other lords thought 
that, in order to complete the contract, a religious ceremony 
was superadded. Now, do the circumstances concur in the 
present case? First, I say that it is manifest that they do. 
The parties, by words in the present tense, took each other 
for man and wife, and agreed to live together in that rela- 
tion; and, in addition to this, there was the sanction of a 
religious service. It seems to me that all the law lords 
would have deemed this marriage valid, the dissenting 
lords thinking that the verba de prasenti were sullicient, 
and the others finding in addition to these words the pres- 
sence of a clergyman in episcopal orders. The argument 
of the defendant’s counsel is, that in this case the minister 
is himself the bridegroom, and that one of his functions 
is, that he may be a witness to the ceremony he has just 
performed, and by implication it follows that the ceremony 
in the Book of Common Prayer could not have been used 
on the present occasion. It must be admitted that some 
violence must be done to the precise words of the service, 
in order to render it applicable to the circumstances of the 
present case, and, if a strict adherence to the words be 
necessary, this is not a valid marriage. And, perhaps, I 
may add, such a case as the present was in all probability 
not contemplated by the framers of that service. But, in 
answer to this argument, | would say that the office of the 
minister is a religious otlice, and is not to be a witness ; 
though he may ‘be one, still it is not his proper office. 
Now, as to the form prescribed by the Book of Common 
Prayer to be used by the minister, it has never been held 
that a mere verbal departure from the words of the service 
has rendered the celebration of it invalid; the change of 
person which the rules of grammar would seem to require 
would have to be made in the case of the minister admin- 
istering to himself the sacrament of the Lord’s Supper, 
which he is by the Rubric required to do. I may also add 
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that though the Rubric requires that the solemn rite of 
baptism should be performed by a clergyman, yet the per- 
formance of it by a mere layman has always, under certain 
circumstances, been held good, though it certainly should 
not be ordinarily performed by such a person. I admit 
that to the performance of a strictly regular marriage, the 
presence of witnesses is necessary; yet the absence of 
them, though it may make the marriage irregular, will not 
make it void. 'To such cases as these the maxim applies, 
“ Fieri non debet, sed factum valet ;” and melancholy and 
disastrous indeed would the consequences be to the hap- 
piness of families, if marriages, which at the time of their 
performance, were intended and believed by the parties to 
have been legally and correctly performed, could be sub- 
sequently invalidated by the discovery that the minister 
had, while adhering to the substance of the ceremony, de- 
parted from the exact words used in the Book of Common 
Prayer. There is abundant authority on the subject of 
these irregular and clandestine marriages in the books 
both of ecclesiastical and common law. Ayliffe’s Parergon, 
p- 364: “The Council of Trent declares all clandestine 
marriages to be null and void. But this is not law in 
England, our law only punishing such marriages with the 
censure of the church.” So that, though censurable both 
in the priest who performs, and in the parties who submit 
to the irregular ceremony, still the act is valid. In Stead- 
man v. Powell, 1 Add. 58, Sir J. Nicholl, in giving judg- 
ment, says: “In Ireland, marriages may be had without 
any celebration in facie ecclesia. The general matri- 
monial law of Ireland is what that of this country was 
prior to the marriage act.” In Mazwell v. Maxwell, Mil- 
ward, 291, Dr. Radcliffe, a learned civilian, says in his 
judgment: “ There being no statutable requisites in Ire- 
land to validate marriages of adult persons, the secrecy and 
irregularity cannot impeach it, though the priest or parties 
might have been canonically censured for the irregularity.” 
Dr. Radcliffe seems almost to have anticipated a case like 
the present, for he goes on to say: “And all that is neces- 
sary in Ireland to a valid marriage, is a contract by words 
of the present tense between parties able to contract, with 
the intervention of a priest in orders.” I need not refer to 
any cases at common law; they are numerous. After these 
authorities, it is vain to say that this marriage is to be held 
void as being clandestine or irregular; but I must not pass 
over the case of Holmes v. Holmes, which the defendaunt’s 
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counsel argued was a direct case in their favor,and against 
the validity of the present marriage. Of this case there is 
no report either in manuscript or in print. It was decided 
in the Prerogative Court in Ireland by the late Dr. Rad- 
cliffe, and by the kindness of counsel I have been supplied 
with all the pleadings and evidence in the suit; and from 
a careful perusal of it, I can say with confidence that the 
point now before us was not the subject of judicial decis- 
ion by Dr. Radcliffe in that case. It was an application 
by promovant, praying that a marriage in facie ecclesie 
might be celebrated between herself and the Rev. Robert 
Holmes. Such orders as these are common in the eccle- 
siastical courts, the usual grounds of the application being 
a previous promise to perform such a marriage by the 
other party. In this case such a promise was alleged by 
the promovant, but was denied on the first pleading of the 
impugnant; further pleading of the promovant alleged a 
marriage in fact performed between them by the impug- 
nant himself, he reading the marriage service from the Book 
of Common Prayer. Promovant’s sister was alleged to 
have been present; she was the only witness to the cere- 
mony; another person deposed to having been sent by 
impugnant for a prayer-book. ‘The second pleading of the 
impugnant, in answer to this, denied the celebration of any 
such marriage, but said that he had read out some portions 
of the marriage service to the lady, for the purpose of as- 
suring her that he would at a future time have a regular 
marriage performed between them. ‘There was fully proved 
a contract in the handwriting of impugnant promising to 
marry the promovant within two years. ‘I'he sentence of the 
court was, that the marriage should take place in facie 
ecclesie, and there was plenty of evidence of the existence 
of a contract to marry, without reference, one way or the 
other, to the marriage alleged to have been performed by 
the party himself. Now I will say that, had the question 
at present before us been ruled in Holmes v. Holmes, this 
court would have found it difficult to overrule such a deci- 
sion; but, as I have said, we are not called upon to do so. 
A strong appeal has been made to the court on the danger 
of countenancing such a marriage. I agree that an un- 
scrupulous clergyman, making a corrupt use of the influ- 
ence given him by his position, may produce lamentable 
consequences ; but the appeal was rather out of place in 
this court. It is our duty to declare the law, not tu make 
it; and if the law on this point requires amendment, and I 
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think it does, the appeal must be to the legislature and not 
to us. On the whole facts of the case the plaintiff is enti- 
tled to the judgment of this court. 

Perrin, J.—I1 concur in all that has been said by my 
brother Crampton, save in one particular. I must protest 
against the doctrine that such a case as that of Reg. y, 
Millis, where there most able and learned lords gave their 
opinions one way, and there as able and as learned gave 
their opinions the other way, could be looked upon as a 
decision on the matter. 

Moore, J., concurred. 

Lerrroy, C. J., having been absent during the argument 
of this case, gave no opinion. 





Recent Canadian Decision. 


Vice-Admiralty Court — Lower Canada. 
Friday, August 24, 1855. 
Bark Sr. Jonn v. Bark Mary Bannatyne. 


Tuis suit was brought by the owners of the bark St. 
John against the bark Mary Bannatyne to recover dam- 
ages occasioned by a collision. The injury occurred on 
the 17th of June last, in the river St. Lawrence, a few 
miles below the island of Bic. The facts of the case suf- 
ficiently appear in the following opinion of the court: 

Hon. Henry Biack.— On the night of the 16th and 
morning of the 17th June last, the bark St. John, of the 
burthen of five hundred and seventy-three tons, David 
Blyth, master, and the bark Mary Bannatyne, of the bur- 
then of five hundred and thirty-five tons, James Ferguson, 
master, were in the river St. Lawrence, a few miles below 
the island of Bic; both were bound to Quebec, and the 
wind being adverse they were both beating up, and close- 
hauled. ‘They had seen each other on the 16th, and for 
several days before. It appears, also, that in the daytime 
of the 16th, the two vessels crossed each other, passing 
Within about one hundred yards of each other, the St. John 
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being then on the port tack, and the Mary Bannatyne on 
the starboard tack; the St. John giving way a little to 
allow the Mary Bannatyne to pass freely: and it is in 
evidence that they had seen many vessels also bound to 
Quebec, and beating up the river within sight of them. 
They continued beating up, and on the night of the 16th, 
the St. John was running on the port tack towards the 
north shore until midnight, when the master came on deck, 
and had the ship put about, standing towards the south 


-shore, on the starboard tack, on which she continued until 


the collision. The Mary Bannatyne, which had been on 
the starboard tack on the night of the 16th, also tacked 
about midnight, and stood towards the north shore, on the 
port tack, both vessels continuing close-hauled. The wind 
at this time was a whole-sail breeze, driving the vessels 
about six knots an hour, and both were under perfect com- 
mand. Both vessels appear to have had a suflicient crew, 
and a suflicient number on watch, and each is alleged by 
her own people, to have had a light at her bow-sprit end, 
but the people of each deny that they saw any light on 
board the other vessel. The people of the St. John saw 
the Mary Bannatyne when at a distance of two miles and 
a half or three miles off; and do not appear to have lost 
sight of her up to the time of the collision. It is proved 
on her part that her master, finding that the Mary Banna- 
tyne was not giving way, and that the vessels were 
approaching each other, caused a light to be displayed on 
the port quarter of the St. John; and, as the vessels neared 
each other, hailed the Mary Bannatyne to port her helm, 
and continued to do so as loud as he could until the vessels 
touched each other; at the same time he ordered the man 
at the wheel to keep the ship as close to the wind as pos- 
sible without getting into the wind, or losing command of 
her. 

It is acknowledged on the part of the Mary Bannatyne, 
that she did not port her helm until she was within so 
short a distance that although she obeyed her helm, and 
went off the wind, yet it was too late to avoid the col- 
lision, and her. stem struck the St. John on her port side, 
in the middle of the main rigging, her bowsprit running 
through the mainsail of the St. John, carrying away the 
main rigging and back-stays, and everything belonging to 
the mizen-mast, and doing the other damage complained 
of. After the collision the vessels separated. 

The wind was between north and north west, and it is 
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admitted on both sides that the weather was generally 
clear, with showers of drizzling rain. The people of the 
Mary Bannatyne say in their defence that this rain ob. 
scured the weather to such an extent that it was not POs- 
sible for them to see the St. John ata suflicient distance 
to avoid the collision, although there was a man expressly 
stationed on the forecastle as a lookout ; and this is, in fact, 
the whole amount of the defence. But, though the man 
who was at the wheel of the Mary Bannatyne when the 
accident occurred (Patrick Craban) says “that the most 
vigilant lookout could not, with the hazy and rainy 
weather which was experienced during the twenty minutes 
immediately preceding the collision, have seen a vessel to 
leeward at a greater distance than twice her length,” yet 
all the other witnesses produced on behalf of the Mary 
Bannatyne, including the chief mate (James Watson), 
whose watch it was, state that had the lookout been atten- 
tive he must have seen the St. John at a greater distance 
than he did; and we have in evidence, on the other side, 
that the St. John’s people saw the Mary Bannatyne at the 
distance of about two miles and a half; and this evidence 
is the less liable to suspicion, inasmuch as it makes against 
the St. John, if there were any fault on her part, as it goes 
to prove that she had plenty of time to adopt any course 
which circumstances required. Neither does there seem 
any reason why the Mary Bannatyne should not see the 
St. John, as soon as the St. John saw her; for neither ship 
was, in point of fact, any considerable distance to leeward 

or to windward of the other, otherwise they could not have 
met. The man who is stated to have had the lookout (Chris- 
topher Callaghan), is not produced; neither is another 

man (George Brew), who is said to have been one of the 

watch on deck; and although it is alleged that they had 

deserted, yet it does not appear that any search was made 

for them, or any attempt to obtain their evidence: and 

this is the more to be regretted, inasmuch as the mate, and 

all the other witnesses of the Mary Bannatyne, except one, 

throw the blame upon the lookout-man. On the other 

hand, the master and every one of the watch of the St. 

John were examined and agree in their statements which 

appear to have been fairly made. Besides, admitting that 

he saw the Mary Bannatyne two miles and a half off, the 

master of the St. John admits that he could have avoided 

the collision by altering his ship’s course, if he had fore- 

seen that the Mary Bannatyne would not alter hers. 
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The undoubted rule of navigation is, that where two 
ships, close hauled, on opposite tacks meet, and there 
would be danger of collision if each continued her course, 
the one on the port tack shall give way, and the other 
shall hold her course. She is not to do this, if, by so doing, 
she would cause unnecessary risk to the other. Neither is 
the other bound to obey the rule, if, by so doing, she would 
run into unavoidable or imminent danger; but if there be 
no such risk, the one on the starboard tack is entitled to 
the benefit of the rule. In the present instance, there was 
certainly no such risk, and if the Mary Bannatyne had 
kept a good lookout, she must have seen the St. John in 
time to port her helm and avoid her, which she could very 
easily have done. There is no allegation on the part of 
the Mary Bannatyne of any want of skill or infringement 
of nautical rule on the part of the St. John, and the master 
of the St. John had a right to suppose that the Mary 
Bannatyne saw him, and would obey the rule, and port 
her helm in sufficient time to avoid the accident which it 
would have been time enough to do when he first hailed 
the Mary Bannatyne. Ifthe St. John had put her helm a 
starboard she might, perhaps, have avoided the accident, 
provided the Mary Bannatyne had kept her course; but if 
the Mary Bannatyne had put her helm a port, as she was 
bound to do, the starboarding of the helm of the St. John 
would only have rendered the collision more certain. If 
the St. John had put her helm further a port, she would 
have got into the wind, and the command over her would 
have been lost; nor is it alleged that her so doing would 
have avoided the collision; nor, indeed, was it likely that 
in the middle of the night, and in a sudden emergency, 
any very delicate manceuvre could be attempted, or its 
advantages or disadvantages calculated. 

With respect to the alleged admissions of the master of 
the St. John to Mr. Rowbottom and Captain Vaughan, 
after the arrival of the vessel at Quebec, although as no 
such admissions were pleaded, and it was, therefore, irregu- 
lar to receive evidence of them, yet it may be observed 
that the admissions, if made, were made in a desultory 
conversation; and the principal one, that the accident was 
as much the fault of one vessel as the other, is directly 
contradicted by the evidence on oath of the person who is 
said to have made it. With respect to the admission that 
he saw the Mary Bannatyne half an hour before, and 
could have avoided the accident if he had altered his 
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course, that is in no respect at variance with the master’s 
evidence, and its eflect has been already commented upon. 
Even admitting, which seems probable, that the look- 
out-man of the Mary Bannatyne was the only person to 
blame, and that the officers and crew did all that could be 
done when they knew the danger, this can make no differ- 
ence; for, however much his negligence may be to be 
regretted, the ship is clearly responsible for the fault of her 
lookout. 
It is to be remarked in reference to this point, that it is 
admitted on both sides that a considerable number of 
vessels were at that time beating up in the neighborhood 
of the two vessels in question. They had crossed each 
other in the daytime of the 16th, on opposite tacks, and 
within the distance of one hundred feet ; so close, indeed, 
that the St. John, being then on the port tack, had to give 
way to the Mary Bannatyne; and it is admitted in the 
defensive allegation that the St. John had been seen by 
the Mary Bannatyne at about half past 10, p.m. It was 
therefore almost certain that when the two vessels went 
about, — which they did, and must necessarily have done, 
within a few hours afterwards, — they would meet or pass 
close to each other; and it was, therefore, especially in- 
cumbent on both to keep the best possible lookout, in 
order to avoid such an accident as actually occurred. 
Nothing but a very great difference in speed and power of 
working to windward could prevent their meeting as they 
did, and no such difference is shown to have existed, or 
was likely ; on the contrary, the vessels appear to have been 
as nearly as possible equal in speed, and other sailing 
qualities, as, indeed they were likely to be, being of the 
same class, tonnage and rig. Under these circumstances 
nothing but the utmost possible care could prevent the 
chance of collision, and the Mary Bannatyne being the 
ship which, in case of a meeting, would be bound to give 
way to the other, as being on the port tack, it was more 
especially incumbent on her to spare no pains to make her 
lookout efficient. From her construction and position it 
appears that it was very difficult for any one except a 
person on the fore-castle to see an approaching vessel, and 
it would, perhaps, have been more prudent to have had 
more than one stationed there. 
The decree must, therefore, be in favor of the owners of 
the St. John, and against the Mary Bannatyne. 
Messrs. Stuart and Vannovous, for the St. John. 
Mr. Alleyn, for the Mary Bannatyne. 
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Tae Late Jupce Jackson. — Agreeably to previous announcement, 
several members of the Soffulk bar met in the law library Saturday fore- 
noon, Dec. 15th, and were organized by the choice of Hon. C. G. Loring 
as chairman, and Horace Gray, Jr., Esq., as secretary. The chair briefly 
stated that the object of the meeting was to give some expression of the 
feeling of the bar relative to the recent decease of the Hon. Charles Jack- 
son, a justice of the supreme judicial court of Massachusetts, from 1813 to 
1824. The following resulutions were offered by Charles P. Curtis, Esq. : 

‘*The members of the Suffulk bar have heard of the death, in a good 
old age, of the Hon. Charles Jackson, formerly one of the justices of the 
supreme judicial court, and being moved by a deep reverence for his mem- 
ory, and a strong sense of gratitude for the services rendered to the protes- 
sion of the law by such abilities, such attainments, and such a life as his ; 
a gratitude which remains fresh in their hearts notwithstanding the many 
years which have passed by since this eminent magistrate was compelled 
by ill health to retire from the judicial station which he adorned by his 
virtues and talents; therefore, it is by them 

Resolved, That the professional and judicial career of the Hon. Charles 
Jackson, which now he so far back in the past as to be regarded, from 
something like an historical point of view, are contemplated by us with 
gratitude, admiration, and reverence. At the bar, his progress was uni- 
form and steady, because it flowed from those substantial, moral and in- 
tellectual qualities which are subject to no variation. Diligent in busi- 
ness, faithful to every trust, with an excellent natural capacity for the law, 
and of studious habits, every year increased the charge laid upon him, as 
well as his capacity for dealing with it. His whole professional life turned 
upoo the poles of honor and truth, and nothing was ever done or said by 
him, which might not have challenged the deepest light of investigation. 
His elevation to the bench at an early age, was felt by the bar and the 
community to be a deserved tribute to eminent worth ; and his judicial life 
responded to the high expectations which his professional career had raised. 
His learning and legal capacity stand recorded in his reported judgments, 
and in his excellent text-book upon a difficult and profound branch of the 
law ; and by the united testimony of all who remember him upon the bench, 
there was no quality of a great judge wanting in him. He was prompt 
and methodical in the discharge of business, patient in hearing, and cour- 
teous in manner; his stor es of learning were at perfect command ; his 
presence of mind was equal to every emergency. In the performance of 
his judicial duties he presented an embodiment of that serene and passion- 
less reason which is not moved by fear of favor or prejudice. And when 
he resigned his trust, it was felt by every one who had known him that a 
great judicial light was taken away from the path of the law. 

Resolved, That the professional and judicial eminence of this distin- 
guished man were the natural result aud consequence of those personal 
qualities — those traits of mind and character — which in any occupation 
or profession would have secured him success and consideration. His 
strong guod sense, his clear perceptions, his industry, his uprightness, his 
quiet courtesy, were all-conspicuous in all his life. Neither possessing 
hur coveting the gift of what is called popular eloquence, he secured a 
great and wide influence in the community by the personal confidence that 
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was reposed in his wisdom, his integrity and his disinterestedness. Sim- 
le, transparent, straightforward, he moved always toward right ends by 
right paths. Nor were these high qualities mingled with any alloy of 
sternness and coldness. He was a faithful friend ; his domestic affections 
were strong; his manners were gentle and winning; his heart was the 
seat of kindly affections. His life was crowned and consecrated by 
sincere religious faith. And now that the grave closes over him, his 
work well done and no duty undischarged, we feel that we have before us 
a life of finished and rounded excellence worthy of reverence and imitation.” 
Appropriate and feeling remarks were made by Mr. Curtis, the chair- 
man, and Messrs. S. K. Williams and William Gray, when the resolutions 
were unanimously adopted. By a vote of the meeting, the chairman was 
requested to present the resolutions to the supreme court this morning, 
with a request that they be entered on the records of the court. 


Tue tate Jupce Jackson. — In the supreme judicial court, yesterday, 
December 17, the resolutions adopted at a meeting of members of the Sut- 
folk bar, in respect to the memory of the late Hon. Charles Jackson, were 
presented to the court by Hon. Charles G. Loring, and entered upon the 
records. Mr. Loring prefaced the presentation with some appropriate and 
eloquent remarks, to which Chief Justice Shaw responded, on behalf of the 
bench, in a written address, occupying half an hour in the reading. I 
was a most feeling and felicitous tribute to the public services and private 
worth of the eminent deceased. At intervals during its delivery the ven- 
erable chief justice was very much affected. ‘The address gave a sketch 
of Judge Jackson's professional life, which was of special interest to a 
large number of legal gentlemen present. The chief justice was accom- 
panied on the bench by his associate, Judge Metcalf, and Judges Huntiug- 
ton and Perkins, of the superior and municipal courts. — Ad/as. 


Rev. O. S. Prescorr. — We have received a note from a gentleman 
interested in this case who thinks the article in our last unintentionally 
** does injustice to the action of the bishop of the diocese in conveying the 
impression that the sentence was exclusively his own act; ’’ while, as he 
states, ‘‘ he simply affirmed and carried out the sentence of the court,” 
and sends us a copy of the decision of the court, in which our at- 
tention is called to the following, which we are happy to insert: * In 
view of the foregoing decision, the court proceed to state the sen- 
tence which they recommend, to wit: that the respondent be required, 
within ten days from the date of this instrument, to furnish to the bishop of 
this diocese, a written certificate in the form appended, of his readiness to 
renounce the claim, and the practice of private absolution, except in con- 
formity with the order in our prayer book for the visitation of prisoners, or 
in the contingency that might arise in the administration of the communion 
to one sick with a contagious disease, and on his refusing to comply with 
this requisition, that he be suspended, until such certificate be furnished, 
and that the act itself of giving said certificate to said bishop, shall 
terminate the suspension. 

‘The court rule that the following be the form of the certificate. 

“**T, the Rev. Oliver S. Prescott, Presbyter of the Protestant Episcopal 
Church in the diocese of Massachusetts, do hereby, ex animo, promise 
hereafter to refrain from teaching and inculeating, that a presbyter of this 
church, has authority to pronounce private absolution in connection with 
and upon confession, and from the practice of the same; except as it may 
be necessary in the office fur the visitation of prisoners, in which a pre- 
scribed form is provided, or in the contingency which might arise in the 
administration of the communion to one sick of a contagious disease.’ ”’ 
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Lire, CHaracter AND Writincs or Joun B. Gisson, LL.D. By Wit- 
uiaAM A. Porter. Philadelphia: T. & J. W. Johnson. 1855. 


Lord Campbell, in finishing his Life of Lord Eldon, offers an apology to 
the present Karl of Eldon, for the freedom which he has used in descant- 
ing upon the merits of the deceased chancellor, by reminding him that as 
in the character of his distinguished ancestor, the good so much predomi- 
nated over the evil, its Justre would not be diminished by placing its con- 
flicting qualities in opposition to each other. The family of the late Chief 
Justice Gibson may derive the same consolation, if, after reading Mr. Por- 
ter’s Essay, they should feel any reyret at having his faults, as well as his 
merits, so freely and impartially canvassed. ‘The value of biography is 
truth, and although flattery is an unctuous thing, still it seldom enforces a 
moral, or adds to our store of knowledge. 


‘Speak of me as Iam; nothing extenuate, 
Nor set down aught in malice,” 


was the wish of one who is drawn as a man of magnanimous nature, but 
of mortal failings. Such, we doubt not, would be the sentiment of every 
one who feels conscious of having well performed his part, and who knows 
that even his infirmities and errors, not less than the good actions of his 
life, and the labors of his mind, may serve the higher purposes of biog- 
raphy, depict real character, and afford a Jesson from which the world 
might profit. 

The essay before us is exceedingly well written, and we have perused 
it with interest and pleasure. John Bannister Gibson, chief justice of the 
supreme court of Pennsylvania, is a name known to every well-read lawyer 
throughout this Union. In courts of law it is a name of weight and au- 
thority. The reports of the supreme court show that his fame was not 
lightly acquired, but laboriously earned and proudly sustained through a 
long life. 

The knowledge which we obtain of Chief Justice Gibson as a lawyer 
from reading his opinions, creates the desire to know more of him as a 
man, and now that he has passed away fromthe forum where he presided, 
leaving a memory of which his posterity may be proud, Mr. Porter’s 
essay opportunely comes to us to supply us with the means of studying his 
hisiory, his feelings, his habits and his character. We want more such 
productions, written in the same spirit, fur they cannot prove otherwise 
than as both agreeable and instructive. Contemporaneous history fur- 
nishes many things to compensate for the drawbacks under which it is 
written. If it is apt to become tinctured with personal prejudices, or pri- 
vate affection, or party bias, it nevertheless preserves much of the minu- 
tie of life necessary to enable us to perceive the nicer shades of character, 
and to judge corréctly of individual actions. It collects with fulness all 
that is essential for the impartial estimate and decision of other genera- 
tions, and preserves what would otherwise be lost and forgotten. 

We are glad to know that those who have adorned the bench in this 
country, and Jeft their mark on its jurisprudence, are likely to find willing 
hearts and ready hands to save their reputations from neglect and oblivion. 
The Life of Judge Story, by his son — ‘I'he Lives of the Chief Justices of 
the Supreme Court of the United States, by Flanders, now in course of 
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publication — this memoir of Chief Justice Gibson, and other similar 
works, all attest the appreciation of their worth, which survives their 
memory, and whilst they do justice to the dead, they instruct the living, 
and offer so many incentives to honorable exertion and high ambition. 
Chief Justice Gibson went upon the bench of the supreme court of 
Pennsylvania, as an associate judge, in the year 1816, when he was thirty- 
six years of age. Uulike some who have been elevated to the bench in 
these latter days, he did not go there to study law in hopes of becoming 
qualified for his high office, but he brought to the discharge of his im- 
portant functions not only a mind vigorous by nature, but one trained by 
hard study and amply stored with the learning of his profession. He had 
studied the common law, not as a confused mass of precedents, but as a 
harmonious system of principles, forming a science by itself, and he soon 
gave evidence how fully he had comprehended its meaning, and how thor- 
oughly he was imbued with its spirit. 
Afier serving eleven years as an associate judge he was promoted to the 
presiding seat on the bench, made vacant by the demise of the lamented 
Chief Justice Tilghman, whose virtues have been fitly commemorated in 
an oration delivered by Mr. Horace Binney, of the Philadelphia bar, and 
who truly says of him, that it ** will be long, very long, befure we shall see 
a wiser judge, a sounder lawyer, a riper scholar, a purer man, or a truer 
gentleman.” 
From 1827 to 1851, Judge Gibson sat in that court as chief justice. 
Seventy volumes of reports include the opinions he delivered within that 
period, and they afford us some idea of the nature and extent of his labors, 
In that interval he built up his extended reputation and his great abilities ; 
high character and spotless integrity enabled him to place it upon an 
enduring foundation. 
The constitution of Pennsylvania having been amended by ingrafting on 
it the principle of an elective judiciary, Judge Gibson’s connection with the 
court would have come to an end. But ‘‘on the I1th of June, 1851,” 
says Mr. Porter, “a convention of one of the political parties of the state 
assembled at Harrisburg, to nominaie five candidates to fill the offices of 
judges of the supreme court. The only member of the then existing 
court who was placed on that ticket was Judge Gibson. The nomination 
was an act of high homage to his character. It was the result of that 
feeling. He was more than seventy years of age, — too old if he had 
been willing, to accomplish by his own energy anything to promote his 
nomination, and as unacquainted as a child with partisan polities and with 
party leaders. la one sense the nomination was a rebuke to himself. He 
had seldbm lost an opportunity to express his want of confidence in popu- 
lar action and his disapprobation of every movement designed to enlarge the 
boundaries of popular power. He took as little pains to conceal his sen- 
timents on this point as on all others, and while he expressed them deco- 
rously he uttered them boldly. lt must, therefore, have cost him surprise, 
if not compunction, to find, that in carrying into practical effeet, the very 
movement of which he had most horror, the people, through their repre- 
sentatives, chose to retain their hold of him as one of their most important 
public servants.”’ 
The election of 1851 resulted in the choice of the ticket on which Judge 
Gibson’s name had been placed. Agreeably to the new order of things, 
the seat of the chief justice of the court was subsequently determined by 
drawing lots, and it 1s now to be held by the present judges in rotation at 
stated periods. But what a spectacle! He whose great intellectual 
wers and profound legal knowledge had enabled him to command and 
worthily fill a position so admirably suited to his talents, was destined to 
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behold the seat, around which the halo of his own and his predecessors’ 
glory still lingered, not offered to the highest bidder like the imperial pur- 
ple of ancient Rome, but to the uncertain choice of blind chance. Happily 
the mantle fell upon one in every way worthy to wear it. 

But Judge Gibson, in assuming his seat as an associate justice, after his 
election in 1851, appeared to take much less interest than formerly in the 
proceedings of the court, and much less part in its business. ‘* Ile 
seemed,’’ says Mr. Porter, ‘‘ like a noble bird that had been by some un- 
expected event thrown into a strange flock, which, whether better or 
worse, were not his old associates, but of necessity widely different, and 
belonging almost to a different age. When occupying his seat on the 
bench, there was a look of abstraction which told that his thoughts dealt 
more with the past than with the present.” 

He was now upwards of threescore years and ten. A few years after- 
wards, our author remarks: ‘‘ The soundness of the great physical and 
mental machine which had performed its office for so many years, was 
beginning to be affected. While the intellectual fire burned with 
brightness, the body was yielding to the consuming touch of time, and the 
pressure of some hidden malady. arly in the sj.ring of 1853, his step 
became evidently less firm, and his face more haggard. Business began 
to lose its excitement, and society its charm. The inquiries of acquaint- 
ances became more frequent, and the friends who were nearest his heart, 
began to draw more closely to him. In.a short time, it became necessary 
to summon about him the immediate members of his family. All that 
human sympathy and affection have in them to assuage, and all that pro- 
fessional skill and care have in them to alleviate, were vainly exerted to 
the verge of their power. The silver thread had been spun to its end, and 
without a murmur or a pain, he gently slept in death. He died at Phila- 
delphia, on the third day of May, 1853, in the seventy-third year of his 
age.”’ 

During his judicial career, Judge Gibson was assoeiated on the bench 
with men of marked ability. Not to speak of others, there was Huston, a 
common law lawyer of the old school, whose mind had completely mas- 
tered the subtleties of the land laws of Pennsylvania — a system by itself. 
There was Kennedy, whose reading had made him what Bacon calls ** a 
full man,’? exhausting every subject which he examined. ‘There was 
Rogers, lucid, sound, conscientious and laborious ; and Sergeant, better 
qualified than any of his compeers for philosophical research, whose 
judgments will stand so long as the common law draws its support from 
its ancient fountains. ‘They all had their virtues and their talents, but 
when we say Judge Gibson was their chief, we use the word in a sense 
which can never be so fitly applied to another. 


“ He above the rest 
In a and gesture proudly eminent, 
Stood like a tower.” 


His successor, Hon. Jeremiah S. Black, one of the few names in Penn- 
sylvania universally mentioned, with a feeling of state pride, (alas, for the 
hereditary spirit of depreciation which has deprived her of great men,) in 
expressing the sentiments of the court on receiving intelligence of the sad 
bereavement which had deprived the bench of so distinguished a member, 
and society of so great an ornament, remarked, with almost too much 
modesty that ‘* when he was nominally superseded by another as the head 
of the court, his great learning, remarkable character, and overshadowing 
reputation, still made him the unly chief whom the hearts of the people would 
know.”’ 
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Nothing, in our opinion, could more truly express the hold which Chief 
Justice Gibson had acquired upon the affections of the bar and of the peo- 
os of his native state, than this extract. In conclusion, we commend Mr. 

*orter for the skill which he has shown in criticizing and analyzing the 
opinions of Chief Justice Gibson, the fairness of his narrative, and the gen- 
eral ability of the whole essay. 


Fosrer’s (New Hampsuire) Reports, Vol. VII. pp. 590. Concord. 
G. Parker Lyon. 1855. 


New Hampshire of late presents us promptly and rapidly with the decis- 
ions of her judges, to the envy of the members of our profession in this 
state, who still desiderate the matter which intervenes between the eighth 
volume of Mr. Cushing's Reports and the first of Mr. Gray’s. 

We regret to learn that Mr. Foster is now /ate reporter of the decisions 
of the superior court of New Hampshire, and that the party lately dominant 
in that state should have felt that it was necessary or wise to remodel their 
judiciary, and to strike from the bench by a side blow an able and expe- 
rienced judge. We speak not as politicians, but, as members of a conser- 
vative profession we express our disapprobation of any interference with 
the judiciary, whether by democrats in Massachusetts or their opponents 
in New Hampshire, unless upon such grounds as awaken no fear of per- 
plexing change from year to year, as the political seales rise and fall. 

We find in this volume, in the case of Burge v. Smith, p. 333, the re- 
cognition of a custom in New Hampshire, allowing a wife to bar her 
dower, by signing and sealing her husband's deed of his land, without apt 
words to indicate her intention to release dower, unlike the rule prevail- 
ing in Massachusettsfand Maine. Bett, J. remarks: ‘In Massachusetts and 
in Maine, then a part of that province, their courts pretty early consisted, 
in part at least, of men educated as lawyers, and the usage there was re- 
stricted so that the wife must join her husband in his conveyance, using apt 
words to indicate her intention to release her dower.”” . . . . ‘In New 
Hampshire it was much later before the courts were either composed of 
educated lawyers, or were materially aided by an educated bar, and it is 
probably owing to this circumstance that the custom became established 
here, that the wife may release her dower by her signature and seal at the 
foot of her husband’s deed, without her name being in any other way 
mentioned or alluded to in the instrument. Such is found, by an examina- 
tion of the records of deeds, to be a very common mode of conveyance 
among the unprofessional magistrates, by whom a large part of the con- 
veyances are made in this state.” 

** Such was the understanding of Mr. Mason, for a long period one of the 
most eminent lawyers and most sagacious and observing men who have 
adorned the bar of this state, as expressed by him in the case of Melvin v. 
Locks and Canals, 16 Pick. 138." . . . . “It has been with much re- 
luctance that the court have admitted the existence of a custom so anoma- 
lous as we regard this to be; but the evidence laid before us from the 
public records, to which reference is made in the argument of the 
defeudant’s counsel, has been entirely conclusive upon our minds ; no less 
than one hundred and thirty deeds thus executed being found in four 
volumes in the Hillsborough registry.” 


Suetrorp on THe Law or Ramways. Vol. II. Chauncey Goodrich, 
Burlington, Vermont. 1855. 


The second volume of Judge Bennett’s Edition of Shelford on the law 
of Railways has been issued, containing the fullowing chapters; Restric- 
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Notices of New Books. 539 


tions on Sale and Lease ; Proceedings by Mandamus ; Indictments; Writs 
to Remove Proceedings ; Contracts ; Proceedings by Injunction ; Proceed- 
ings in Chancery; Subscribers’ Agreement; Registration ; Dissolution 
and winding up Registered Companies, with English Cases on all these 
subjects: Forms, General Index and Tables of English and American 
Cases, with extensive Notes of English and American Decisions, by the 
American Editor. 

We published a somewhat extended notice of the first volume upon its 
appearance, a few months since We are gratified to learn the entire work 
is now ready for delivery. It contains accurate and adequate notes of the 
English cases to the time of the publication of the latest English edition, 
with similar notes of late English and of tuvo hundred and seventy Ameri- 
can cases, making one hundred and fifty pages of original matter in this 
edition. It is, we are confident, the most useful book upon the subject, 
by far, which has yet appeared, and, we trust, it will find a very ready 
sale, as no subject more imperiously demands a thorough book to meet the 
wants of the profession, which we think this may be expected to prove. 
The mechanical execution of the work is all that could be desired. 


A Treatise on Mevicat Jurispevpence. By Francis Wuarton, 
Author of **a Treatise on American Criminal Law,’ * Precedents of 
Indictments,’’ **American Law of Homicide.’’ ete., and Moreton 
Sritte, M. D., Lecturer on the Principles and Practices of Medicine in 
the Philadelphia Association fur Medical Instruction. Philadelphia: 
Kay & Brother, Law booksellers and Publishers. 1855. pp. 815. 


A prominent feature in this work is stated to be, first, ‘* the incorporation 
in its pages of the results of late continental and particularly French and 
German research; and secondly, the bringing together stereoscopically — 
if the metaphor can be permitted — of the legal and medical points of 
vision, so that the information required by each profession might be col- 
lected and viewed at the same time and within the same compass.”’ 

A large portion of the preface, from the pen of Mr. Wharton, is devoted 
to a cordial and friendly eulogy of the late Dr. Moreton Stille, who 
shared in the composition of this work. 

The first division, on mental] unsoundness, has previously been issued 
and already noticed in our pages (Law Reporter, Sept. 1855.) 

Book second treats of ‘* questions relative to the fetus and the new born 
child ;*’ the third of ‘* questions arising out of difference of sex ;’’ the 
fourth of ‘* questions relative to identity:” the fifth of ‘* questions 
relative to the causes of death ;’’ part first of poisoning; part second of other 
forms of violent death ; book sixth of the “* relations of homicide, feticide, 
and infanticide.’”’ The completed volume contains a large mass of interesting 
and valuable matter, interesting not to the professional man alone, but to 
— general reader. We look upon the book asa useful addition to our 

rary. 
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Lnsolvents in PAassachusetts. 








Name of Insolvent, 





Commencement of 
Proceedings. 





Baker, Josiah 
Capen, Robert 8 * 
‘‘rossley, Reuben f 
Cushing, John P. H. 
Dane, Warren C. 
Freeman, Joseph B. 
Gilson, Nathamel, jr. 
Goldthwait, Le 
Hall, John B. 
Hall, Samuel W. 

Hatch, Walter 

lk brook, George M. § 
llood, Charles 

Keene, Cyrus R. 

Lee, Charles 

Littlefield, George W. Wt 
Luscomb, William HL. 
Mead, Franklin 

Newton. Martin V. * 
Noyes, Nathaniel 

Odell, Alvin W. 

Palmer, David 

Papier Mache Co. 

Peck, John M. 

bike, Martin 

Pinkham, Isaac 

Proctor, Charles § 
Raymond, Henry A. 
Reynolds, John 

Kobbins, Louis 8. 

toss, William F. 

Shirley, Daniel H. 

Smith, George H. 

*tetson, Samuel 8. 
Tolman, William 
Vanderwarker, James 





Name of Commissioner, 





Nov. 19, 1855, William Hi. Wood. 


| Residence. 
Lakeville, 
Middleboro’, 
Wrentham, ss 
Rockport, o 
Manchester, oe 
North Bridgewater, os 
Roston, “ 
wring { Stoughton, ws 
Townsend, es 
Boston, ss 
Marshfield, - 
'Boaton, 66 
Dorchester, “ 
Cohasset, oe 
|Manchester, “ 
Stoughton, we 
|Lowell, 66 
IL ittleton, ee 
| Middleboro’, o 
Chelsea, ee 
|Boston, S 
iw oreester, - 
|Roxbury, 66 
| Waltham, Oct. 
| Acton, Aug. 
[igen Nov. 
| Boston, 6 
| Abin; gton, oe 
Peppere i, > 
Lexington, sd 
| Boston, 
| Boston, os 
‘Salem, ” 
‘Stoughton, * 
|Prauklin, 66 
‘Bridgewater, “ 


William H. Wood. 
Charles Endicott. 
John G. King. 
(John G. King. 
Perez Simmons, 
Isaac Ames. 
|\Charles Endicott, 
| tsaac =. Morse. 
‘Isaac Ames. 

| Perez Simmons. 

| Isaac Ames. 

| Francia Hilliard. 
| Francis Hilliard, 
John G. King. 

\@? tharles Endicott. 
|Isaac 8. Morse. 
lIsaae S. Morse. 

| William H. Wood. 
‘John M. Williams. 
jIsaac Ames. 

iT. G. Kent. 
Franeis Hilliard. 
Josiah Rutter, 
Josiah Rutter. 
John G, King. 
Isaac Ames. 
Perez Simmons. 
Josiah Rutter. 
John W. Bacon. 
Isuac Ames 

J. M, Williams. 
John G. King 
Charles Endicott. 
Charles Endicott. 
Perez Simmons. 
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*M. V Newton & Co 
} L. Goldthwait & Co. 


t Tolman & Crossley. 
§ G. M Holbrook & Co. 
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